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(i) 
QUESTIONS PRESENTED > 


1. Could a judgment in personam be entered in New York State 
against a non-resident, non-domiciled person, where his property has 
been sequestered prior to ‘etcaieite but where there has been no per- 
sonal service ? 


2. If a suit is brought upon such a New York judgment in the | 
District of Columbia, is such a judgment entitled to full faith and credit 
or is it to be treated as a judgment in rem, valid only in the State of 
New York? 


3. Did the District Court abuse its discretion in denytig appel-— 
lant's motion for leave to amend her complaint to include a cause of | 
action for reimbursement for expenditures. for necessities where (a) such 
proposed amendment constituted a new cause of action and was filed 25 . 
months after the suit was filed; (b) none of the parties were domiciled ao 
or residents of the District of Columbia; (c) where the cause of action 
arose outside the District of Columbia; and (d) where appellee secured — 
a divorce from appellant in Liechtenstein upon the ground of adultery 
and an action for separate maintenance is presently pending in Switzer- : 
land between the parties herein? !  % | 
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COUNTERSTA TEMENT OF THE CASE 
STATUTES INVOLVED ee . 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I, The District Court Properly Ruled That The New 
York Court Was Without Authority To Enter 
Personal Money Judgments Against Appellee And. 
That The Judgments Herein Were Not Entitled To 
Full Faith And Credit at ae a 


The District Court Properly Denied Appellant's . 

Motion For Leave To File An Amended Complaint | 
To Assert A Claim Against Appellee For Reimburse-. 
ment Of Her Expenditures For Necessities  . . 


CONCLUSION -_-— -« * « « © « 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 14, 052 


MARGOT VON OPEL, 





v. 
FRITZ VON OPEL, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE ! 


Appellant is a citizen of Liechtenstein and resident of New York 
(J.A. 1a). Appellee is a citizen of Liechtenstein and resident of 
Switzerland (J. A. 35a). Appellee left the United States when, he was 
granted voluntary departure in lieu of deportation. He has not resided 
in New York State since that date (J. A. 11a, 35a-36a, 38a). ! 
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A. Liechtenstein Proceedings 


Appellee has been granted a divorce. from appellant upon the 
ground of adultery in Liechtenstein, in an action commenced by appel- 
lee on October 20, 1950. Appellant, though served by publication was 
represented by an appointed attorney or curator. A Dr. Ivo Beck was 
also appointed as defender of the marriage status. The curator for 
appellant filed applications in the Liechtenstein Higher Court and also 
the Highest Court of that principality challenging the jurisdiction of the 
State Court to hear the case and appoint him as curator. These appli- 
cations were denied. The curator filed on behalf of appellant on October 
8, 1952, a twenty-six page detailed answer. The Liechtenstein State 
Court heard witnesses and examined evidence, and on December 27, 
1952, granted appellee a divorce from appellant on the ground of adul- 
tery. This divorce was affirmed by the Higher Court on June 3, 1953, 
and the Highest Court of Liechtenstein on February 5, 1954 (Appellee's 
Appendix, p. 1-3.) 


B. Swiss Proceedings. 
In July of 1951 appellee sued appellant for divorce in the District - 


Court of Switzerland but subsequently withdrew his action. Appellant, 
however, filed a demand for alimony and separation in October, 1951. 
A grant of temporary alimony to her was reversed upon appeal to the 
Swiss Federal Court which indicated that “the pending of a prior valid 
Liechtenstein divorce proceeding would be a bar to a similar suit in 
Switzerland.” The Swiss litigation on this subject is still pending. 
(Appellee's Appendix, p. 3, 4.) 


C. New York Proceedings. 


The New York judgments for alimony that constitute the basis for 
appellant's original complaint herein and claims 1-5 in the proposed 
amended and supplemental complaint (J. A. 1a, 33a) arise from an action | 
commenced in New York January 22, 1951, for separation, maintenance, 
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and support (J.A, 13a, 24a). Service was by publication. ‘There was : 


no personal service on appellee (J. A. 29a, 38a, 41a). By order dated _ 


April 5, 1951, appellee's property within the State of New: York was. 
sequestered and appellant was appointed as receiver and sequestrator 
(J.A. 24a). A hearing was held April 10, 1951, on appellant's action - 


for separation and maintenance. ‘No attorney for appellee entered an . ae 


appearance (J. A. 30a). An order and judgment. of separation. was | 
entered in favor of appellant May 14, 1951, which order provided for the 
alimony payments herein (J. A. 29a). Pursuant to show cause orders, 


judgments were entered March 16, 1954, for $165, 000. 00 and: February ae 


10, 1955, for $50, 000. 00 unpaid arrears of alimony (J. A. a items ae 


’ X and Y). 


.D. District of Columbia Proceedings. 


The present action in the District of Columbia to recover on the i 
New York alimony judgments was begun February 24, 1955 (J. A. 1a). “2. 


Appellee filed a motion to set aside service of the summons and com- a 


plaint herein, to dismiss, or in the alternative, for summary. judg- 


ment (J. A. 8a, 9a). Appellant filed a cross-motion for leave to file a bh : | 


proposed amended and supplemental complaint to include a new cause of.” 
action for necessities expended since 1950 (3 A. 32a, 35a). 


In an opinion dated May 8, 1957, the District Court granted ap- 
pellee's motion for summary judgment and denied appellant's, motion to 


amend her complaint (J. A. 38a). The Court found that the action upon a “a ® 
which the judgments were based was instituted by service by Publication, . 


that appellee never appeared in the New York action, nor was ‘personal. 
service ever made upon him. The Court concluded that the New York. 
Supreme Court was without authority to enter money judgments against 


the appellee and, as such, such indgments are not entitled to full faith be ; 
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STATUTES INVOLVED 
Section 232 of the Civil Practice Act of New York provides in 


‘An order directing the service of a summons upon a 
defendant, by publication, may be made upon the appli- 
cation of the plaintiff, as specified in sections two 
hundred thirty-two-a and two hundred thirty-two-b of 
this Act, in any of the following actions: 


"1. Where the complaint demands judgment — 
a marriage, or for a divorce, or a separation." 


xe eK KX KKK * * 


Section 232(a) of the Civil Practice Act of New York provides in 


"The order may be made where in a cause of action 
specified in section two hundred thirty-two of this 
Act, the defendant 


*e x KK Ke KE XK 


5. Is a natural person and is not a resident of the 
State; *x* * & tt 


Section 1171 of the Civil Practice Act of New York is set forth 
at page 25 of Appellant's brief. 


SUMMARY OF ARGUMENT 


Appelant has brought suit herein on a judgment for alimony and 
is suing on the basis that such judgment is a judgment in personam. 


Since appellee was a non-resident and not domiciled in New York 
and service was had on him by publication and not by personal service, 
the New York Court could not render a valid judgment in personam. 

All that the New York Court could do was render a judgment in rem { in rem to 
the extent of the property seized prior to judgment. This is true both as 
a matter of federal constitutional law and under New York law. The 
New York court, therefore, did not purport to render a judgment in 


personam, or, if it did, such judgment is not entitled to full faith and 
La credit. _. mm a, 


5 | 
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The District Court's discretion in respect to proposed ae er 
which are not as of right is not subject to review on appeal except for 7 
abuse of discretion. Appellant sought to amend 25 months after the Mim, * & 
ing of her complaint to include a new cause of action based on reimburse- ] 
ment for necessities expended as appellee's wife. The denial by: the all “ 
court is supportable on the ground that the proposed amendment is a new 
cause of action which has been filed too late, or on the ground that the 
District of Columbia is not the proper forum to try this action. This is 
particularly true in view of the fact that appellant is a citizen of Liech- 
tenstein and resident of New York and appellee is a citizen of Liechtenstein 
and resident of Switzerland; the action is essentially a “matrimonial ac- 
tion, appellee has been granted a Liechtenstein divorce from appellant 
on the ground of adultery, is presently being sued by her for alimony 
in the courts of Switzerland, a sarge number of witnesses from other 
jurisdictions would be hmenaaaaee, and ee of Liechtenstein, Swiss 
and New York law would be raised. 


ARGUMENT 
I 


THE DISTRICT COURT PROPERLY RULED THAT 
THE NEW YORK COURT WAS WITHOUT AUTHOR- 
ITY TO ENTER PERSONAL MONEY JUDGMENTS 
AGAINST APPELLEE AND T THE JUDG- 
MENTS HEREIN WERE NOT E ED TO FULL 
FAITH AND CREDIT a, 


The District Court found that the appellee had neither aoniotle nor | 
residence in New York at the time the action in New York was brought, 
that there was no personal service on appellee and he did. not appear in 
the action (J. A. 38a, 41a, 11a, 35a-36a). These facts are not in. sispote. 


| Appellant has brought suit herein on the New York judgment for 
alimony, and is thereby suing on the basis that such judgment is a judg- 
ment in personam. 


Sete ete Ser A jodgmént,: eee) obtained. 
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against a non-resident by publication and not by personal service is not 
a valid in personam judgment.—Armstrong-v-ATmstrong> 350 U.S. 558, 
576 (1956); McDonald v. Mabee, 243 U.S.90(1917). This is true even 
though there may have been a prior attachment of the defendant's prop- 
erty within the state. The judgment is valid only in respect to the prop- 
erty attached as a judgment in rem and cannot be sued upon as if it were 
a judgment based on personal service. —Pentington v--Fourth-National 
—Baak=-243 U0" S. 269 (1917); Pennoyer+—Nef,-95-U.S. 714 (1878); Hoxsey 
v. Hoffpaur, 180 F.2d, 84, 86 (5th Cir., 1950), cert. denied 339 U.S. 953. 


This principle is based upon the Fourteenth Amendment of the 
Constitution and the validity of appellant's judgment as a judgment in 
personam is a question of federal constitutional law and not a question 
of New York State law. New York could not, if it would, give validity to 
a personal judgment obtained without personal service by the mere 
attachment of property within the state and the appointment of the appel- 
lant as receiver and sequestrator. 


New York has recognized this federal constitutional limitation. 
The New York Civil Practice Act, 1171-a, under which the appellant 
sequestered appellee's property prior to judgment, does not purport in 
any way to provide a means by which a personal judgment may be ob- 
tained in the absence of personalservice and domicile. It is limited by 
its terms to property "within the State" and provides that the court mayap- 
point a receiver "thereof, and by injunction or otherwise take the same 
into its possession and control." The court may order "the property thus 
sequestered and the income therefrom" to be applied to the payment of 
such sums as the court may award for the support of the wife. (Emphasis 
added. ) 


Nowhere in her brief does appellant state by what mysterious pro- 
cess this statute could form the basis to support a personal judgment 
for alimony. The ‘statute on its face shows clearly that any award of 

, Support applies only to the property sequestered within the state. 
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New York, in its judicial decisions, has likewise recognized this 
federal constitutional limitation on its power. The law is well settled 
that where a defendant in a matrimonial action is not domiciled within 
the state and no personal service was had on him, the court has no juris- 


diction to grant an in personam judgment for either alimony or counsel 


fees. 


-Dept-}-~ Nor is this fundamental principle changed by reason of an at- 
tachment or order of sequestration prior to judgment. The court in such 
cases has jurisdiction only to enter an in rem judgment over the non- 
resident property in the State to the extent of the property attached or 
sequestered. Thus, in Matthews v. Matthews, 247 N. Y. 32, 34, the 


court stated: ! wr 


"In actions for divorce or separation brought by one 
of our citizens against a non-resident service by pub- 
lication, does so far as we are concerned give our 
courts full jurisdiction to fix the marital status ‘or 
relations of the plaintiff. We cannot, however, thus 
give a personal judgment that will bind the defendant 
except insofar as he has property in this state 
which we may take possession." 


In Zuhlke y. Prudential Life Insurance Co., 244 App. Div. 549, 
279 N.Y. Supp. 833,836, the court relying on Pennington v. “Fourth 
National Bank, supra, stated: 


"The essentials to the exercise of the state's power 
in this respect being present, a decree for alimony 
against an absent defendant will be valid under the 
same circumstances and to the same extent as if 
the judgment were in debt, that is, it will be valid 
not in personam but as a charge to be satisfied out 
of property seized." 








8 | } 
See also Lansdale v. Lansdale, 1 App. Div., 2nd, 374,379, 150 
N.Y.S. 2nd, 42, 49. 


The case of Geary-v--Geary,-272-N,-¥-300;-cited by appellant 


(Brief for Appellant, p. 13) likewise supports this ruling. That case con- 

cerned the right of a receiver appointed pursuant to 1171-a of the Civil 

Practice Act to compel a corporation in New York to pay moneys in its 

tossession belonging to the defendant. The court carefully distinguished 

between a judgment in rem and a judgment in personam (page 399) and 

concluded that where there has been a seizure of property prior to the 

award of alimony such award is valid to the extent of the property seized ! 

(p. 401-03). The court reiterated, however, the New York rule of law 

in regard to judgments in personam (p. 398): 
"Without service of process within the State or 
voluntary appearance in court or submission to 
its jurisdiction, no court of a state acquires 
jurisdiction of the person of a non-resident de- 


fendant or can grant a personal judgment enforce- 
able against his person or property." 


Sea Shinn cass 


The New York court, therefore, did not purport to give a judg- 
ment in personam for alimony or, if it did, such judgment is not entitled 
to full faith and credit. Griffin v. Griffin, 327 U.S. 220 (1946); Williams 
v. North Carolina, 325 U.S. 225 (1945). 


pu : 


THE DISTRICT COURT PROPERLY DENIED APPEL- " 
LANT'S MOTION FOR LEAVE TO FILE AN AMENDED | 
COMPLAINT TO ASSERT A CLAIM AGAINST APPELLEE 
FOR REIMBURSEMENT OF HER EXPENDITURES FOR 
NECESSITIES \ 





A trial court has wide discretion in respect to proposed amend- 
ments which are not as of right, and refusal to permit an amendment is 
not subject to review on appeal except for abuse of discretion or an 
erroneous interpretation Ona question of law. Sheridan - Wyoming Coal 

Co. v. Krug, 84 App. D.C. 288, 172 F. 2d 282; S.C. Johnson & Son v. 
ty aaa 
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_ Johnson, 8 F.R.D. 217 (W. D.N. Y. 1948), aff'd. 175 F.2d 176 i tiad Cir. 
1949). There were valid grounds which either singly or in combination 
support the refusal of the District Court to allow leave to amend. 


(A) The Asserted Claim in the Proposed Amendment was a- 
New Cause of Action and not Filed Timely. Appellant filed his original 
complaint as a suit on a judgment in February, 1955. _ It was not until 
March, 1957, over two years later, and after the pre-trial proceedings, 
that appellant saw fit to file a new and different cause of action forre- _ 
imbursement for expenditures for necessities as the wife. Appellant has | 
set forth no reason for the delay and the delay was occasioned end by 
his negligence. ) | 


Since the proposed amendment is a new cause of action it was 
properly disallowed. Fowles v. Commercial Ins. Co. , 39 F. Supp. 693 
(1945); Stewart-Warner Corp. v. ‘Staley, 2 F.RD. 447 (Ww. D. Pa. 1942). 


Further, the proposed amendment brought on the eve of trial was 

properly dismissed for laches. Laughlin v. Garrett, 78 U. 8. App. D.C. 
194, 138 F. 2d, 931; S.C. Johnson & Son v. Johnson, 8 F. R.D. 217 
(W.D.N.¥. 1948), aff'd. 175 F.2d, 176 (2nd Cir. 1949); Blair v. United 
States, 147 F.2d, 840, 848 (8th Cir. 1945); Young v. Garrett, 159 F.2d 
634, 636 (8th Cir. 1947); Plummer v. Johnson, 35 A.2d, 647 (Mun. Ct. 
D.C. 1944). The reason underlying this rule is particularly: applicable 
here in view of the large number of witnesses that would have to be se- 
cured in proving or disproving the necessary expenditures claimed in the 
sum of $425, 000. 00. | - - ! 


(B) The Asserted Claim in the Proposed hadootiacste was Prop- 


erly Denied on the Ground of Forum Non-Conveniens. _Appeliant isa’ 
citizen of Liechtenstein and resident of New York, appellee is a citizen 


of Liechtenstein and resident of Switzerland. Appellee has been granted 
a divorce from appellant in Liechtenstein on the ground of adultery. 
(Appellee's Appendix, p.1-3) The proposed cause:of action for neces-- 
sities arose in New York. 
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To prove or disprove appellant's claim of necessary expenditures 
in the sum of $425,'000. 00 would undoubtedly require hundreds of wit- 
nesses all of whom are outside this jurisdiction. Appellee asserts with- 
out contradiction and through affidavits that he secured a Liechtenstein 
divorce from appellant on December 12, 1952, upon the ground of ap- 
pellee's adultery, (Appellee's Appendix, p.1-3) and that alimony liti- 
gation between the parties is pending in Switzerland (Appellee's Appen- 
dix, p.3-4 ). Appellant in her proposed amended complaint proposes 
to claim to the contrary that no valid and enforceable decree of divorce 
in favor of appellee against appellant has been rendered by any court in 
any other country (J.A. 36a). Under New York law a party guilty of 


: adultery cannot prevail in an action for necessities. Gould v. Gould, 


194 N. Y.S. 742 (1922). Questions of Liechtenstein, Swiss and New 
York matrimonial law would, therefore, be at issue, all of which can 
best be determined in the Liechtenstein, Swiss, or New York juris- | 
dictions. Considering that prior litigation between the parties resulted 
in a Liechtenstein.divorce for adultery and that there is now pending in 
Switzerland a lawsuit seeking alimony and support for appellee, no basis 
exists for troubling this jurisdiction with the matrimonial problems of . 
these parties. 


In Curley v. Curley, 74 App. D.C. 163, 120 F.2d, 730 (1941), cert. 
denied 314 U.S. 614, the Court stated: 


"The public policy of the District of Columbia does not re- 
quire its courts to take jurisdiction of a matrimonial dis- 
pute between two persons whoare neither domiciled in the 
District nor even residents thereof, especially where 
there is no showing that the welfare of children, rights of 
property, or other public interests in the District are in 

_ any way affected. To the contrary, it is much more con- 
sistent with public policy under the circumstances of the 
present case that there shall be no interference with the 
judgment of the Florida Court, or attempt to mediate 
whatever differences there may be between these resi- 
dents of Pennsylvania and Florida." 


11 


This decision is clearly applicable to the present case. 


See also Gill v. Gill, 193 F.2d, 34(C.A.D.C. 1951); Simons v. 
Simons, 88 U.S. App. D.C. 180, 187, F.2d, 364; cert. denied 341 U.S. 
951. | 


CONCLUSION | 


For the reasons set forth above, we submit that the jdemen 
below should be affirmed. 


JACK WASSERMAN 
DAVID CARLINER 
CHESTER C. SHORE 


Warner ge 
Washington, D. iC. 





Attorneys for Appellee 
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APPELLEE'S APPENDIX 


AFFIDAVIT 
OF 


Clifford Forster, April 4, 
1957 


STATE OF NEW YORK . 
: 8s. 
_COUNTY OF NEW YORK ) 


CLIFFORD FORSTER, being duly sworn, deposes and says: 

1. Iam an attorney licensed to practice in the State of New York 
since 1939. I am familiar with the German language and I make this 
affidavit in order to advise the Court of the former divorce action in 
Liechtenstein between the parties to this action in which the husband 
obtained a divorce. The information set forth herein is based upon 
certified copies of the proceedings and decisions of the Liechtenstein 


courts received from Dr. Alfred Buhler, the attorney for the’ husband 
| 
in the Liechtenstein action. : 


2. On October 2,1950, Dr. Ludwig Marxer, an attorney in 
Liechstein, on behalf of the wife wrote the husband that Liechtenstein 
would not recognize any Mexican divorce the husband might receive. 
Immediately thereafter, on October 20,1950, Fritz von Opel, a Liech- 
tenstein citizen, commenced an action for divorce against Margot von 
Opel, also a Liechtenstein citizen, in the Liechtenstein State Court 
(Landgericht). Service of the complaint could not be effected personally 
and service by publication in official publications was thereupon made. 
On January 12, 1951 the Court appointed Dr. Ludwig Marxer as curator 
to represent the wife. Furthermore, on October 23, 1950, Dr. Ivo 
Beck of Vaduz was appointed as defender of the marriage status. The 
edict appointing Dr. Marxer also set the trial for February 20, 1951. 

3. On January 18,1951 Dr. Marxer filed an application with the 
Court for postponement of the trial alleging that upon doctors" orders. he 
was taking a vacation during oe month of February, but on January 20, 





AS ‘¢. 

1951 he filed an application in the Liechtenstein Higher Court (Ober- 
gericht, an intermediate appellate court) challenging the jurisdiction of 
the State Court to hear the case and appoint him as curator. This appli- 
cation was denied on February 14, 1951 in a decision in which the Court 
held that the "only requirement for the competency of the State Court in 
divorce proceedings is that the defendant be a Liechtenstein citizen; the 
law expressly provides that this competency exists even if the husband 
and wife do not have a residence in the country * * *. The Court went 
on to say ‘The competency of the State Court to decide the present case: 
is. therefore approved. It was therefore proper to authorize a curator 
for the absent party."" An appeal by Dr. Marxer to the Highest Court 
(Oberster Gerichtshof) was "rejected as without merit" on Aoril 26, 

1951. | 

4. On May 12, 1952 Dr. Marxer filed another application for an ad- 

journment in order to contact the defendant directly and prepare an answer 
to the complaint and take a position upon the issues raised by the plain- 
tiff. A delay of fourteen days was granted and on June 16, 1952 both Dr. 
Marxer and Dr. Beck jointly applied for a further adjournment on the 
ground that factual information of a documentary nature was being sought 
in the United States.. Thereafter, on October 8, 1952, Dr. Marxer on be- 
half of Margot von Opel filed in the Court a twenty-six page detailed 
answer. On December 27, 1952 the State Court, after an examination of 
the documentary evidence supplied by plaintiff in the form of letters and 
affidavits and after hearing five witnesses on plaintiff's behalf who were 
examined both by the curator, Dr. Marxer, and the marriage defense 
counsel, Dr. Beck, granted the husband a divorce based upon adultery of — 
the defendant wife. The Court stated that although the msmnd admitted 
adultery (with his second wife who is the mother of his two children) he 
was entitled to a divorce for which both parties were responsible. The 
Court decreed that "the marriage between Frederick Adam Herman von: 
Opel and Margot von Opel, nee Lowenstein and formerly divorced from 
Sellnick, a marriage entered into in Wiesbaden, Germany, on October 26, 
1929, is declared null." 
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5. On June 3, 1953, the Liechtenstein Higher Court affirmed the 
decision of the court below. On February 5, 1954 the Highest Court 
| also affirmed the divorce decree. 
/3/ Clifford a | 
Sworn to before me this - 
4th day of April, 1957 


/s/ Hazel West 
Notary Public, State of New York 


AFFIDAVIT 
OF 
Clifford Forster, April 6, 1957 


STATE OF NEW YORK ) a 
>: 88. 
COUNTY OF NEW YORK ) ! 


CLIFFORD FORSTER, being duly sworn, deposes and says: 
1. I make this affidavit, supplemental to my affidavit sworn to on 
April 4, 1957 advising the Court of litigation between the parties in 
Liechtenstein, in order to advise the Court of additional litigation between. 
the parties in Switzerland where Fritz von Opel resides. The information: 
concerning the Swiss litigation is based upon a certified copy of the de- 
cision of December 12, 1952 of the Civil Division of the Swiss Federal 
Court (Schweizerischen Bundesgerichts) which I have received today from 
Dr. A. Lardelli, the Swiss attorney for Fritz von Opel in that proceeding. 
2. The aforesaid decision of December 12, 1952 discloses that on 
July 21, 1951 Fritz von Opel sued Margot von Opel for a divorce in the 
-Maloja District Court of Graubuenden Canton, Switzerland, where he is. 
a resident. On September 19, 1951 the defendant Margot von Opel filed a 
demand for a legal separation. On October 1, 1951 Fritz von; Opel with-_: 
drew his complaint on the ground that the three weeks allowed to produce 
his evidence was insufficient. On October 13, 1951 the defendant Margot. 
von Opel requested femiporery alimony pontiog the suit of $2500 per ‘month. + 
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Cn July 3, 1952 the Court overruled the husband's objections to the 
validity of the wife’s demand, including the objection that there was a 
prior action pending between the parties in their home country of 
Liechtenstein, and granted temporary alimony of $459.00 a month. An 
appeal to an intermediate court was disallowed but a further appeal to 
the Swiss Federal Court was allowed and a decision rendered in Lausanne, 
Switzerland, on December 12, 1952 set aside the decision of July 9, 1952 
and returned the case to the lower court for further proceedings. 

. In its decision the Swiss Federal Court stated that the lower 
court should inquire whether the husband's allegations of the existence of 
a prior suit in Liechtenstein were true and if so whether Liechtenstein 
permitted its non-resident citizens to bring divorce proceedings in its 
courts and whether the complaint was properly brought in Liechtenstein. 
The Swiss Federal Court further indicated that the pendency of a prior 
valid Liechtenstein divorce proceeding would be a bar to a similar suit in 
Switzerland. The nasil in the Swiss courts has not been concluded. 


/s/ Clifford Forster 


Sworn to before me e this 
6th day of April, 1957 


— /s/ Stanley N. Zwaik 
Notary Public, State of New York 
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Complaint 


UNITED STATES DISTRICT COURT 
For tHe District or CoLUMBIA 
Civil Action No. 772-35 
SS 


Marcot von OPEL, 
140 East 81st Street, 
New York, New York, 
Plaintiff, 
v. 


Fritz von OPEL, 
Defendant. 


SS 
First Cram 


1. Plaintiff is a resident of the City, County and State 
of New York. 


2. At all times hereinafter mentioned, defendant has 


‘been, and now is, a citizen of the Principality of Liechten- 


stein, residing in St. Moritz, Switzerland. 


3. Jurisdiction of this Court is based upon Section 
1332 of Title 28 of the United States Code. The matter 
in controversy exceeds the sum of $3,000, exclusive of 
interest and costs. 


4. Heretofore, plaintiff duly commenced an action in 
the Supreme Court of the State of New York, New York 
County, State of New York, which said court is a court of 


‘general jurisdiction duly created by the laws of said state, 


against the defendant herein. 
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5. In such action, such proceedings were thereupon 
duly had that, on or about March 24, 1954, the plaintiff 
recovered a judgment which was duly made and given by 
said court in favor of plaintiff and against defendant for 
the sum of One Hundred and Sixty-Five Thousand ($165,- 
000.00) Dollars, no part of which has been paid. <A true 
copy of the said judgment is annexed hereto as Exhibit 
A and made a part hereof. 


6. By the laws of the State of New York, interest upon 
a judgment therein recovered is allowed at the rate of six 
per cent per annum. 


7. At all times plaintiff has been, and now is, the owner 
and holder of the aforementioned judgment. 


Seconp CLamm 


8. Plaintiff repeats and re-alleges the allegations of 
Paragraphs “1”, “2”, “3” and “4” of the complaint as if 
the same were set forth herein in full. 


9. In such action, such proceedings were thereupon 
duly had that, on or about February 11, 1955, the plaintiff 
recovered a judgment which was duly made and given by 
said court in favor of plaintiff and against defendant for 
the sum of Fifty Thousand ($50,000.00) Dollars, no part 
of which has been paid. <A true copy of said judgment is 
annexed hereto as Exhibit B and made a part hereof. 


10. Plaintiff repeats and re-alleges the allegations of 
Paragraphs “6” and “7” of the complaint, as if the same 
were set forth herein in full. 


Wuenrerore, plaintiff demands judgment against defend- 
ant for the sum of Two Hundred and Fifteen Thousand 
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' ($215,000.00) Dollars, with interest on $165,000.00 at the 
rate of six per cent per annum from March 24, 1954, and 
with interest on $50,000.00 at the rate of six per cent per 
annum from February 11, 1955, together with the costs 
and disbursement of this action. 


RUSSELL HARDY 
Russell Hardy, sr. 
Attorney for Plaintiff 
1012 Fourteenth Street 
Washington 3, D. C. 


EXHIBIT A, ANNEXED TO COMPLAINT 
JUDGMENT 


Index No. 608/51 
SUPREME COURT 
New York County 
ee 


Marcot von OPEt, 
Plaintiff, 
v. 


Fritz von OPE, 
Defendant. 


oh 


The plaintiff having regularly moved this court for 
an order, pursuant to Section 1171-b of the Civil Practice 
Act, directing the Clerk of the County of New York to 
enter a money judgment in her favor and against defend- 
ant in the sum of One Hundred and Sixty Five Thousand 
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($165,000.00) Dollars for unpaid arrears of alimony ac- 

‘eruing under the judgment of separation entered herein 
on May 15, 1951 covering the period commencing on May 
15, 1951 and continuing up to and including February 16, 
1954, and an order having been made by Hon. Benedict 
D. Dineen, dated March 16, 1954, directing the entry of 
such judgment, 


Now, upon motion of Messrs. Amen, Gans, Weisman 
& Butler, attorneys for plaintiff, it is 


Apsupcep that plaintiff Margot von Opel recover of 
defendant Fritz von Opel the sum of One Hundred and 
Sixty Five Thousand ($165,000.00) Dollars and that she 
have execution therefor. 


Dated: March 24, 1954 


s/ ARCHIBALD R. WATSON 
Clerk 
Plaintiff’s address: 
140 East 81st Street 
New York, N. Y. 


Defendant’s address: 
Chalet Opel 

St. Moritz 
Switzerland 


Filed 

Mar 24 1954 

New York 

County Clerk’s Office 





EXHIBIT B, ANNEXED TO COMPLAINT 
JUDGMENT 
Index No. 608/1951 
SUPREME COURT 
New York County 
_— 
Marcot vox OPEL, 
Plaintiff, 


Vv. 


Fritz von Opet, 
Defendant. 
—_ ---_———_—————— > 


The plaintiff, Margot von Opel, having regularly moved 
' this court for an order, pursuant to Section 1171-b of the 
Civil Practice Act, directing the Clerk of the County of 
New York to enter a money judgment in favor of plain- 
tiff and against the defendant in the amount of Fifty 
Thousand ($50,000.00) Dollars representing the amount 
of arrears in payment of the sums of money required to 
be paid by defendant to plaintiff herein, from February 
17, 1954 to December 16, 1954 under the order and judg- 
ment of this court made and entered herein on or about 
' May 14, 1951, and an order having been made by Hon. 
Samuel H. Hofstadter, dated February 10, 1955, directing 
the entry of such judgment, and that the plaintiff have 
execution therefor, 


Now, upon motion of Messrs. Amen, Gans, Weisman & 
Butler, attorneys for plaintiff, it is 


ApsvupceED, that Plaintiff, Margot von Opel, recover of 
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Defendant, Fritz von Opel, the sum of Fifty Thousand 
($50,000.00) Dollars, and that she have execution therefor. 


Dated: February 11, 1955. 


ARCHIBALD R. WATSON 
Clerk 
Plaintiff's Address: 
140 East 81st Street, 
New York, N. Y. 
Defendant’s Address: 
Chalet Opel, St. Moritz, 
Switzerland. 


Filed 

Feb 11 1955 

New York 

County Clerk’s Office 





Answer 


UNITED STATES DISTRICT COURT 
For tHe District or CoLuMBIA 
Civil Action No. 772-55 
——— 
Marcot von OPet, 
Plaintiff, 
Vv. 
Fritz von OPE, 
Defendant. 
ee 
The defendant answering the complaint herein alleges 
as follows: 


1. Defendant admits the allegations of paragraphs 1, 2 
and 6 of the complaint. 





Ta 


Answer 


| 2. Paragraph 3 of the complaint is a conclusion of law, 
and accordingly, the defendant is not required to answer 
the same. 


~ 


' 3. Answering paragraphs 4, 5 and 7 of the complaint, 
the defendant admits the plaintiff instituted an action in 
the Supreme Court of the State of New York and admits 
that the plaintiff secured the judgment which is annexed 
to the complaint herein. Defendant, however, denies that 
such judgment was properly entered against him. Defend- 
ant asserts that he was a non-resident of the state of 
New York as set forth in paragraph 2 of the complaint 
herein, that the judgment entered against him was based 
upon service by publication, and that a personal money 
judgment, therefore, was null and void in view of the fact 
that no personal jurisdiction was ever secured over the 
defendant. 


| 4, Answering paragraphs 8 and 10 of the complaint 
herein, the defendant realleges the allegations of the pre- 
ceeding paragraphs herein. 


AS AND FOR SEPARATE AFFIRMATIVE DEFENSES THE 
Derenpant ALLEGEs As FoLLows 


5. At the time the defendant was served with the 
summons and complaint herein, he was in attendance as 
a witness in a civil action then pending in the United 
States District Court for the District of Columbia and 
was immune from service. Accordingly, no jurisdiction 
was secured over the defendant. 


6. The instant action is an action between nonresidents 
of the District of Columbia and should be dismissed upon 
the ground of forum non conveniens. 


| 7. The action herein is based upon a judgment secured 
by publication in the State of New York, and the same 
has no extra-territorial effect. 
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Answer 


Wuererore, the complaint herein should be dismissed 
with costs. 
| JACK WASSERMAN 
Jack Wasserman 
Attorney for Defendant 
902 Warner Building 
Washington 4, D. C. 





Defendant’s Motion to Set Aside Service of the Sum- 
mons and Complaint Herein, to Dismiss or in the 
Alternative for Summary Judgment 


[SAME TITLE] 
—$—$___ 4. —____. 

Comes now the defendant herein, and upon the plead- 
ings herein, the annexed affidavit of Edward J. Ennis, 
Esq., and upon the record in Von Opel v. Von Opel, New 
York Supreme Court No. 608/1951, which shows that 
defendant was served by publication, moves the Court: 


1. To set aside service of the summons and complaint 
herein upon the ground that no jurisdiction has been 
acquired over the person of the defendant; 


2. Dismiss the complaint upon the ground of forum 
mon conveniens; and 


3. For summary judgment upon the ground that there 
is no genuine issue of fact and the defendant is entitled 
to judgment as a matter of law. 


Respectfully submitted, 


JACK WASSERMAN 
Jack Wasserman 
Attorney for Defendant 
902 Warner Building 
Washington 4, D. C. 
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Me 
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_ Affidavit of Edward J. Ennis, Read in Support of 
Defendant’s Motion 
—______4— —______. 
[SAME TITLE] 
—_—— 
City of New York, 
State of New York—ss.: 


' Epwarp J. Ennis, being duly sworn, deposes and says: 


' 1. I am a member of the Bar of the State of New 
York and also of the District of Columbia, and I maintain 
my offices at 165 Broadway, New York, New York. 


' 2. I was associate counsel in the case of Uebersee 
Finanz-Korporation et al. v. Brownell, etc., Civil Action 
No. 26-453, which case was tried before Judge Laws of 
the United States District Court during February, 1955. 


3. The aforementioned case was actually on trial on 
February 24, 1955, and for a period of three days there- 
after. 


| 4. At my request Fritz Von Opel came to the United 
States and to the District of Columbia for the purpose 
of appearing as a witness on February 24, 1955, and the 
succeeding days in the Uebersee case noted above. After 
‘he arrived in the District of Columbia, a subpoena was 
served upon him so that he might remain in the District 
of Columbia during the period of the trial. On the date 
when he was served with the summons and complaint in 
‘the instant action, he had been previously served with 
the subpoena in the Uebersee litigation. 


5. As soon as Fritz Von Opel concluded his testimony 
‘in the Uebersee case, he departed from this jurisdiction. 


EDWARD J. ENNIS 


(Sworn to and subscribed March 2, 19537.) 
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Affidavit of John Harlan Amen, Read in Opposition 
to Defendant’s Motion 


[SAME TITLE] 


—_— 


State of New York, 
County of New York—ss.: 


JoHN Hartan AMEN, being duly sworn, says: 


1. I am an attorney duly admitted to practice in the 
courts of the State of New York, being senior member of 
the firm of Amen, Gans, Weisman & Butler, 17 East 63rd 
Street, New York 21, New York. 

I make this affidavit in opposition to defendant’s mo- 
tions (a) to set aside the service of the summons and 
eomplaint herein, (b) to dismiss the complaint on the 
ground of forum non conveniens, and (c) for summary 
judgment. 


2. In or about January 1951, the instant plaintiff in- 
stituted against the defendant herein an action for sepa- 
ration, maintenance and support in the Supreme Court of 
the State of New York, New York County. From said 
action resulted two judgments, enforcement of which are 
now sought in the instant action. 

Subsequent to the entry of these two judgments and 
subsequent to the institution of the instant action, two 
additional judgments in the total amount of $90,000.00 
were duly made and entered in favor of plaintiff and 
against defendant in the aforesaid action. In pre-trial 
proceedings held in the instant action on March 7, 1957, 
Judge Matthews of this Court granted plaintiff leave to 
file a motion for an order permitting amendment of the 
complaint by including therein a third and a fourth claim 
based upon the two subsequently entered judgments, and 
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also an alternative fifth claim based upon plaintiff’s al- 
legations that, because her defendant husband has wholly 
defaulted in his obligations to maintain and support her, 
‘she has expended or has obligated herself to expend for 
mecessaries commensurate with her station in life the 
total sum of $400,000.00. 

I represented the plaintiff, Margot von Opel, in the 
New York action and in all proceedings affiliated and sup- 
‘plemental thereto. Consequently, I am fully familiar with 
all of the facts concerning said action and proceedings 
‘as well as those concerning the instant suit. 


3. This action has been instituted by plaintiff, Margot 
von Opel, against defendant, Fritz von Opel, her husband. 

The plaintiff has been and now is a resident of the City 
and State of New York. She is a recipient of First 
Papers for citizenship in the United States of America. 


From in or about October 1950, to date, defendant has 
been a resident of St. Moritz, Switzerland. During said 
‘period he has not returned to the State of New York, 
wherein he previously had resided. From February 1942 
to June 19, 1945, defendant was held in custody in intern- 
‘ment camps in the United States as a potentially danger- 
‘ous enemy alien. Subsequent to his release from intern- 
ment, he went to Switzerland voluntarily, via Canada, on 
or about February 22, 1950. 


4, This action was instituted by personal service of 

' the summons and complaint upon defendant in the Dis- 

trict of Columbia on February 24, 1955, as appears from 

the affidavit of Thomas A. Meehan submitted herewith. 

The actual service of the summons and complaint is not 

' contested; but defendant, on this motion, has advanced 

. certain arguments in an effort to bring into question the 
- lawfully acquired jurisdiction of this Court. 


5. In its present form, the complaint herein sets forth 
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two causes of action, each of which is based upon a final 
judgment duly made and entered in favor of plaintiff and 
against defendant by the Supreme Court of the State of 
New York, a court of general jurisdiction in that State. 

The first judgment, in the amount of $165,000.00, was 
made and entered on or about March 24, 1954. The sec- 
ond judgment, in the amount of $50,000.00, was made and 
entered on or about February 11, 1955. Duly authenti- 
cated copies of these judgments will be submitted to this 
Court on the argument of the instant motion. 

Both of said judgments represent unpaid arrears of 
sums which defendant was directed to pay to plaintiff 
pursuant to the order and judgment of the Supreme Court 
of the State of New York. Neither of said judgments has 
been paid, either wholly or in part, by defendant. On the 
contrary, defendant has intentionally and wilfully failed 
to provide for any part of the support of his legitimate 
wife, who is the plaintiff herein. As will hereinafter ap- 
pear, he has shown and continues to show complete and 
continuous disregard and contempt for the laws and the 
‘judgments of the State of New York and of numerous 
other jurisdictions as well. Therefore, in an effort to 
make defendant meet his just and legal obligations, plain- 
‘tiff has been required to seek enforcement of the two New 
York judgments in the only jurisdiction in the United 
States wherein defendant, a resident of Switzerland, could 
be found, viz: the District of Columbia. 

It is apparent from the affidavit of Edward J. Ennis, 
'Esq., submitted in support of the instant motions, that, 
a few days after the summons and complaint herein were 
served upon him, defendant departed from the District 
of Columbia, presumably to return to Switzerland, leav- 
ing behind him his legitimate wife, the plaintiff herein, 
and all of his legal obligations to maintain and support 
her. Defendant now seeks to avoid discharging even a 
small part of these obligations by means of the instant 
motions. 
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ORIGIN OF JUDGMENTS SuEp Upon HEnrern. 


6. In January 1951, plaintiff instituted the afore-men- 
tioned action for a separation against defendant in the 
Supreme Court of the State of New York, New York 
County (Index No. 608/1951). The summons in that ac- 
tion was duly served upon defendant by publication, 
pursuant to the order of Mr. Justice Louis A. Valente, 
made and entered on January 12, 1951. Said order was 
authorized and made under Sections 232, 232-a and 234 
of the Civil Practice Act of the State of New York. 


7. In April 1951, on behalf of plaintiff, I instituted a 
proceeding in the pending separation action to have her 
appointed Receiver and Sequestrator of the defendant’s 
property and effects in the State of New York, pursuant 
to the provisions of Section 117l-a of the Civil Practice 
Act. An order appointing plaintiff as receiver and 
sequestrator was duly made by Mr. Justice Felix C. Ben- 
venga on April 5, 1951, and entered in the office of the 
Clerk of New York County on April 7, 1951. 


8. On April 10, 1951, a hearing was held upon plain- 
tiff’s claims in her action for separation, maintenance and 
support, by an official referee duly appointed by Mr. 
Justice Louis A. Valente by order of reference made on 
March 3, 1951. An attorney, Stanley M. Zwaik, Esq., as- 
‘sociated with the office of Edward J. Ennis, Esq., defend- 
-ant’s attorney in other pending litigation, was personally 

‘present at the court hearing but he stood mute through- 
out such hearing. 


9. Thereafter, on May 14, 1951, an order and judgment 
of separation was duly made by Mr. Justice Edward R. 
Koch, which judgment was entered in the office of the 
Clerk of New York County on May 15, 1951. The said 
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judgment required defendant to pay plaintiff as and for 
her maintenance and support the sum of $60,000.00 per 
year, at the rate of $5,000.00 per month. 


10. Pursuant to an order dated February 17, 1954, 
made by Mr. Justice James B. M. McNally, defendant 
was directed to show cause why an order should not be 
made directing the Clerk of New York County to enter a 
money judgment in favor of plaintiff and against defend- 
ant in the sum of $165,000.00 for unpaid arrears of ali- 
mony which had acerued under the aforesaid judgment of 
separation between May 15, 1951 and February 16, 1954. 
In accordance with the terms of the order to show cause, 
a true copy thereof was duly served upon defendant by 
registered air mail on February 18, 1954. An order di- 
recting the entry of the requested judgment was duly 
made by Mr. Justice Benedict D. Dineen on March 16, 
1954, but only after a true copy of the proposed order 
and a notice of the settlement thereof had been duly served 
upon defendant by registered air mail. Pursuant to such 
order, the Clerk of New York County entered judgment 
in the sum of $165,000.00, in favor of plaintiff and against 
defendant on March 24, 1954. The latter judgment forms 
the basis of plaintiff’s first cause of action in the instant 
suit. 


11. Pursuant to an order dated December 22, 1954, 
made by Mr. Justice S. Samuel Di Faleo, defendant was 
directed to show cause why an order should not be made 
directing the Clerk of New York County to enter a money 
judgment in favor of plaintiff and against defendant in 
the sum of $50,000.00 for unpaid arrears of alimony which 
had accrued under the aforesaid judgment of separation 
between February 17, 1954 and December 16, 1954. In 
' aeeordance with the terms of the order to show cause, a 
true copy thereof was duly served upon defendant by 
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‘registered air mail on December 23, 1954. An order di- 
‘recting the entry of the requested judgment was duly made 
by Mr. Justice Samuel H. Hofstadter on February 10, 
1955, but only after a true copy of the proposed order 
-and a notice of the settlement thereof had been duly served 
upon defendant by registered air mail. Pursuant to such 
order, the Clerk of New York County entered judgment 
-in the sum of $50,000.00 in favor of plaintiff and against 
‘defendant on February 11, 1955, The latter judgment 
‘forms the basis of plaintiff’s second cause of action in the 
instant suit. 


12. To the best of my knowledge and belief, each and 
all of the aforesaid proceedings were entirely regular, 
correct and in full accordance with the laws and statutes 
of the State of New York; and the judgments rendered in 

‘such proceedings were and are valid and binding upon 
the defendant herein, and are enforceable in the District 
of Columbia. 


16. It is especially noteworthy that the instant action 

- is closely related and, indeed, ancillary to the suit pending 

on behalf of Fritz von Opel against the Attorney General 

' wherein defendant gave testimony. In that action, the 

instant plaintiff had made an application to intervene, 

primarily to assert the same basic rights, enforcement of 

which is now sought in the instant action. Her applica- 

' tion was denied by Chief Judge Laws of this Court, who, 
in his opinion, said, in part: 


“The inference appears plain that the New York 
decree must be reduced to judgment here . . . that 
appropriate service be made and Fritz von Opel 
be given an opportunity to defend in proceedings 
in this jurisdiction.” 


Plaintiff, in bringing the present action, has sought to 
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conform to Chief Judge Laws’ view of the intervention 
proceedings; and, obviously, the present action is in- 
timately related and ancillary to that action wherein de- 
fendant testified on his own behalf. 


18. Asa matter of public policy, this Court should not 
extend the privilege of immunity to the moving defend- 
ant. Defendant has intentionally and continuously sought 
to avoid his just and legal obligation to support his legiti- 
mate wife, the plaintiff herein. Moreover, defendant has 
consistently and continuously flouted the laws of the 
State of New York and other jurisdictions in entering 
into a presumably bigamous marriage, spawning two pre- 
sumably illegitimate children and ignoring all judgments 
duly made by the courts of New York State. It is and 
certainly must be against the policy of our courts to 
reward this defendant for his contemptuous disregard of 
our laws, decisions and judgments by granting him im- 
munity from service of process calculated to enforce those 
laws, decisions and judgments. 

The basis for these statements will become readily ap- 
parent from the following. 


19. Upon information and belief, on or about August 
25, 1950, defendant, through strategem and without knowl- 
edge on the part of plaintiff, his wife, sought and ob- 
tained a “mail order” Mexican decree of divorce which 
contained no financial provisions whatsoever for plain- 
tiff’s maintenance and support. These Mexican proceed- 
ings were had without notice to plaintiff, without service 
‘of process upon her, and without any participation on her 
part. In fact, Fritz von Opel did not even go to Mexico. 

- The sources of my information and the grounds for my 
belief as to the foregoing are sworn statements of my 
client Margot von Opel and annexed exhibits, all of which 
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are in my possession and which will be submitted to this 
Court upon request. 

I have advised plaintiff that under the laws of the State 
of New York, as well as those of other states, and even 
under the laws of Mexico, these Mexican proceedings al- 
ways have been and now are entirely null, void and of no 
legal effect. 


20. Upon information and belief, subsequent to the date 
of the alleged Mexican decree of divoree, on or about 
August 31, 1950, defendant, while still married to plain- 
tiff, contracted, entered into and/or pretended to have 
contracted and entered into an alleged marriage with one 
Emita Herran in West Milford Township, State of New 
Jersey. Before and after said period, and since in or 
about October 1947, defendant has been living in an open 
and notorious manner with the said Emita Herran, as 
husband and wife, in Greenwich, Connecticut; Cutchogue, 
Long Island, New York, and elsewhere, and now in St. 
Moritz, Switzerland. 

- Upon information and belief, since the commencement 
of such adulterous and bigamous relationship, two chil- 
dren of defendant have been born, who are not the children 
of plaintiff. On or about October 14, 1947, one child, 
fathered by defendant was born to the said Emita Herran 
at Park East Hospital in the City, County and State of 
New York. In or about the Winter of 1951, a second child 
was born to defendant and the said Emita Herran in 
Switzerland. 

Upon information and belief, defendant, while still mar- 
ried to plaintiff, represented to divers persons that he was 
married to the said Emita Herran and has endeavored to 
cause said persons to regard the said Emita Herran as his 
legitimate wife and the said two children as his legitimate 
off-spring; and the defendant continues to make such rep- 
resentations and endeavors. 
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Affidavit of John Harlan Amen 


The sources of my information and the grounds for my 
belief as to all of the foregoing are an affidavit verified 
by Margot von Opel on January 11, 1953, a certified photo- 
static copy of the alleged marriage certificate, a certified 
copy of the birth certificate of the first legitimate child, 
and correspondence and communications received by plain- 
tiff and myself from persons residing in Switzerland; all 
of which are either in my possession or under the control 
of the Supreme Court of the State of New York, New 
York County, and which will be made available to this 
Court upon request. 


21. On or about October 20, 1950, defendant, Fritz von 
Opel, instituted an action for a divorce against plaintiff 
in the courts of the Principality of Liechtenstein. There- 
after, an alleged final decree of divorce was entered 
‘against the instant plaintiff in such action in or about 
February 1954. Said decree of divorce was similar to 
that obtained by defendant against plaintiff in Mexico on 
August 25, 1950, in that it contained no provisions for 
plaintiff’s maintenance and support. 

Furthermore, the Liechtenstein proceedings were like- 
wise had without notice to plaintiff, without service of 
process upon her, and without any authorized participa- 
tion whatsoever on her part. 

I have advised plaintiff that these Liechtenstein pro- 
ceedings, like the Mexican proceedings, have always been 
and now are entirely null, void and of no legal effect in 
the United States of America. 

Moreover, it is my opinion that the institution by de- 
fendant of proceedings resulting in an alleged decree of 
- divorcee in Liechtenstein, at least by inference, constituted 
a clear admission on the part of defendant that the prior 
alleged divorce obtained in Mexico was invalid. 


22. During the pendency of the Liechtenstein proceed- 
ings, defendant, Fritz von Opel, instituted an action for 
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a divorce against plaintiff in the courts of Switzerland, to 
which Margot von Opel interposed a counterclaim for 
separation, maintenance and support. Thereafter, this 
defendant, Fritz von Opel, withdrew his complaint in the 
Swiss courts, 

Nevertheless, in my opinion, the mere fact of institu- 
tion by defendant of divorce proceedings in Switzerland, 
_ at least by inference, constituted a clear admission on the 
part of defendant that both the Mexican and Liechten- 
stein proceedings were invalid. In addition, it is also my 
' opinion that in withdrawing the Swiss divorce proceed- 
ings, defendant admitted, by inference at least, that any al- 
leged decree of divorce to be obtained by him in Switzer- 
land would be equally invalid. 


| DEFENDANT’s Motion ror Summary JUDGMENT Must BE 
DenieED Because DrEFeNpDANT Has Fattep To SvuSTAIN 
His Burpen oF Province THE Non-EXISTENCE oF ANY 
GENUINE Issue or Fact. AccorpincLy, Derenpant Is 
Nor EntirLep To JUDGMENT HEREIN aS A MATTER OF 
Law. 


29. The defendant also has made a motion for sum- 
mary judgment upon the two causes of action now alleged 
in the complaint. However, such motion must be denied 
because defendant has failed to sustain his burden of 
proving the non-existence of any genuine issue of fact 
herein. Accordingly, defendant is not entitled to judg- 
ment as a matter of law. 


30. There is no need to repeat here those facts, set 
forth at length in Point III of Plaintiff’s Points and Au- 
thorities, which are effectively dispositive of defendant’s 
motion for summary judgment. 

However, it is worthy of mention that, when the instant 
plaintiff sought to intervene in the aforementioned suit 
brought on behalf of defendant against the Attorney Gen- 
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eral, I personally argued the intervention motion before 
Chief Judge Laws and explained in detail all of the factual 
information relevant thereto, including the regularity of 
all proceedings theretofore had in the courts of the State 
of New York from which resulted the two judgments upon 
which suit has been instituted in the instant action. It 
must be repeated, therefore, that Chief Judge Laws, hav- 
ing heard arguments pro and con on the regularities of 
the New York proceedings and judgments, expressly rec- 
ommended that the instant suit be instituted in the Dis- 
trict of Columbia. 


Conclusion 


31. It is respectfully urged that for the foregoing rea- 
sons defendant’s motions (a) to set aside the service of 
the summons and complaint herein, (b) to dismiss the 
complaint upon the ground of forum non conveniens, and 
(ec) for summary judgment, must in all respects be denied. 


32. By way of a concluding remark, I wish to bring 
to the attention of this Court the fact that the defendant, 
either through the successful prosecution of his pending 
suit against the Attorney General, or through the opera- 
tion of a statute to be enacted by Congress, may very well 
obtain recovery of his property, valued in excess of 
$5,000,000.00, which had been vested by the Alien Prop- 
erty Custodian in or about 1941. Accordingly, unless 
plaintiff is permitted to prosecute the instant action 
against defendant, the latter will find himself in a posi- 
tion to remove his recovered assets from the United States 
of America while, at the same time, leaving behind him 
all of his obligations to support and maintain plaintiff, 
his legitimate wife. 


s/ JOHN H. AMEN 
John Harlan Amen 


(Sworn to March 12, 1957.) 
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Affidavit of Clifford Forster, Read in Support of 
Defendant’s Motion* 


[SAME TITLE] 


———————___.¢ 


State of New York, 
County of New York—ss 


Cuirrorp Forster, being duly sworn, deposes and says: 


1. I am an attorney licensed to practice in the State 
of New York since 1939, and at the request of Jack 
Wasserman, Esq., attorney for the defendant herein, I 
obtained from the County Clerk and Clerk of the Supreme 
Court, New York County, the annexed photostatie copies 
of the papers filed in the action by the plaintiff herein 
against the defendant herein in the Supreme Court of the 
State of New York, County of New York, entitled Margot 
von Opel v. Fritz von Opel, Index No. 608/1951. These 
papers consist of the following: 


a. Clerk’s minutes. 


‘. Summons, complaint, affidavit of service by mail 
sworn to on January 22, 1951, affidavit of service 
by mail sworn to on January 16, 1951, order for 
service by publication dated Jury 12, 1951, 
affidavit upon motion for service of summons by 
publication sworn to on January 11, 1951 and Ex- 
hibits A to L annexed to said affidavit. 


ce. Affidavit of publication of summons in the news- 

7 paper I] Progresso sworn to on February 23, 1951 

and affidavit of publication of summons in the New 
York Law Journal sworn to on February 23, 1951. 


* The printing of all exhibits annexed to this affidavit has been 
waived, except for the printing of Exhibit F, page 1 of Exhibit G, 
and Exhibit I, infra. 


2 


h. 
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Affidavit of Clifford Forster 


. Order dated March 8, 1954 for judgment by de- 


fault, affidavit of service by mail sworn to on 
February 19, 1954, notice of proposed order dated 
Mareh 8, 1954, order dated March 16, 1954 direct- 
ing entry of money judgment for alimony from 
May 15, 1951 to February 16, 1954, affidavit of 
service by mail sworn to on March 9, 1954, judg- 
ment dated March 24, 1954. 


Affidavit of regularity sworn to March 21, 1951. 


Order of sequestration dated April 5, 1951, affidavit 
in support of order for sequestration sworn to on 
April 4, 1951. 


. Stenoghapher’s minutes dated April 10, 1951 and 


Exhibits referred to therein. 


Bond of receiver in sequestration proceedings. 


. Order of separation of May 14, 1951. 
. Order of May 14, 1951 and affidavit of non-military 


service sworn to on May 8, 1951. 


. Bill of costs sworn to on May 16, 1951. 


1. Order to show cause dated July 2, 1951, affidavit in 


support of order to show cause sworn to July 2, 
1951. 


. Order dated September 24, 1953 granting receiver 


leave to sue, affidavit in support of application for 
leave to sue sworn to on September 22, 1953. 


. Order to show cause dated February 17, 1954, 


affidavit in support of order to show cause sworn 
to February 16, 1954. 


. Order to show cause dated December 22, 1954, 
affidavit in support of order to show cause and 
motion for entry of judgment sworn to December 
21, 1954. 
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p. Order dated January 21, 1955, affidavit of service 
by mail sworn to December 23, 1954. 


q. Order dated February 10, 1955. 
r. Judgment dated February 11, 1955. 


s. Order dated August 24, 1956, affidavit of service 
by mai] sworn to August 6, 1956, order dated 
August 3, 1956, affidavit in support of order sworn 
to June 22, 1956. 


t. Affidavit of service by mail sworn to August 6, 
1956, order to show cause dated August 3, 1956, 
affidavit in support of order to show cause sworn 
to June 5, 1956. 


u. Order dated August 1956 filed September 4, 
1956. 


v. Judgment dated October 1, 1956. 


w. Order dated December 4, 1956, affidavit of service 
by mail dated December 14, 1956, letter of Feb- 
ruary 9, 1951 to Dr. Alfred Buhler from Amen, 
Gans, Weisman & Butler, order to show cause dated 
November 8, 1956, affidavit in support of order to 
show cause sworn to November 8, 1956. 


x. Judgment dated March 5, 1957. 
y. Order dated January 2, 1957. 


2. I examined the file in the case in the Office of the 
Clerk and requested the Clerk to supply me with photo- 
static copies of all the legal papers in the file with the 
‘exception of papers on plaintiff’s application against the 
Federal Reserve Bank of New York to punish it for con- 
‘tempt for violation of a third party subpoena which is a 
collateral matter reported in von Opel v. von Opel, 154 
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N. Y. S. 2d 616. I have annexed hereto all of the copies 
obtained from the clerk. 


CLIFFORD FORSTER 
Chifford Forster 


(Sworn to April 3, 1957.) 


EXHIBIT F, ANNEXED TO AFFIDAVIT OF 
CLIFFORD FORSTER 


ORDER OF SEQUESTRATION 
Index No. 608/51 


Present: 
Hoy. Ferrx C. Bexvenca 
Justice. 


OS 


Marcot von OPEL, 
Plaintiff, 
v. 


Fritz von OPEL, 
Defendant. 


Or 


Plaintiff herein having instituted this action against 
defendant for a separation, support and maintenance, 
upon the grounds, among others, of cruel and inhuman 
treatment, as appears in the summons and complaint, a 
copy of which is attached hereto, duly verified December 

| 27, 1950; it further appearing by the annexed affidavits 
| that said summons and complaint have been duly served 
pursuant to Section 232 of the Civil Practice Act; and 
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it further appearing that the defendant is not within the 
State of New York and cannot be found therein and that 
he has real and personal property within the State of 
New York, 


| Now, THEREFORE, upon reading and filing the affidavit 
of Margot Von Opel, plaintiff herein, verified April 4, 
1951, the copy of the affidavit of James Lawrence Garrity, 
verified March 21, 1951, and the copy of the summons and 
complaint attached hereto and marked Exhibit “C”, and 
on motion of Amen, Gans, Weisman & Butler, it is ordered 
that: 


1. The property of the defendant Fritz von Opel with- 
in the State of New York, both real and personal and both 
tangible and intangible be and the same hereby is sce- 
questrated pursuant to Section 1171-a of the Civil Prac- 
tice Act. 


2. Upon filing with the Clerk of this Court a bond in 
the penal sum of $1,000 with sufficient securities, condi- 
tioned for the faithful discharge of her duties as receiver 
and sequestrator, plaintiff Margot von Opel be and hereby 
is appointed receiver and sequestrator herein, pursuant 
to Section 1171-a of the Civil Practice Act, of the property 
of the said defendant within the State of New York, both 
real and personal and both tangible and intangible and of 
the rents, profits, issues and income therefrom, particu- 
larly: 


A. The personal property listed below, located in an 
apartment at 433 East 51st Street, New York City: 


250 books; 

1 chess board; 
11 neckties; 

1 gray suit; 
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1 blue jacket; 

1 artist’s drawing board and utensils; 

1 manuscript of play (value unknown) ; 

1 box photographs; 

1 file of papers relating to design of sail boat (value 
unknown) ; 

1 file of papers relating to design of ski bindings 

(value unknown) ; 

file of drawings with respect to ski bindings (value 

unknown) ; 

sterling silver trophy; 

1 electric clock; 

1 cushion for sail boat. 


B. Central Hanover Bank & Trust Co. of 70 Broad- 
way, New York City: 


h 


pat 


$41.69 in joint account of Fritz and 
Margot von Opel. 


C. <Any claim, cause of action and/or credit which exist 
in favor of defendant against either the City Bank Farmers 
Trust Co. of 23 William Street, New York City, or the Alien 
Property Custodian by virtue of a custodian account in 
excess of $50,000.00 attached by said defendant and main- 
tained in said City Bank Farmers Trust Co. of 23 William 
Street, New York City. 


'D. Any claim, cause of action and/or credit which exist 
in favor of defendant against the Alien Property Custo- 
dian by virtue of said Custodian’s seizures of Uebersee 
Finanz-Korporation, A. G. property on June 4, 1942, 
pursuant to Vesting Order No. 14, as amended, 7 F. R. 
4399, 9 F. R. 8033, and Vesting Order No. 17, as amended, 
7 F. R. 4402, 7 F. R. 6199, which is the subject of the law 
suit entitled Uebersee Finanz-Korporation, A. G. v. J. 
Howard McGrath, Atty. Gen., which is now pending re- 
argument in the United States Court of Appeals for the 
District of Columbia Circuit. 
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and such other property as defendant may have or may 
hereafter have within the State of New York and said 
receiver is hereby directed to take possession of said 
property, both real and personal and both tangible and 
‘intangible and to hold the same and to collect, receive 
and hold the rents, issues, profits and income therefrom 
until the further order of this Court and the said receiver 
have the usual powers and duties of receivers and se- 
questrators in such cases: 


3. Defendant, his attorneys, agents and employees be 
and they hereby are enjoined and restrained from trans- 
ferring, assigning, conveying, mortgaging, pledging or 
‘otherwise disposing of any of said property and from in 
any wise interferring with or hindering the said receiver 
‘in the possession of said property and the collection and 
‘receipt of said rents, issues, profits and income therefrom; 
and 


4. The plaintiff herein and said receiver may from 
‘time to time apply to this Court for such other and fur- 
ther powers, instructions and orders as may be necessary 
or proper. 

Enter 


Filed 

Apr-7 1951 

New York 

County Clerk’s Office 
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PAGE 1 OF EXHIBIT G, ANNEXED TO AFFIDAVIT 
OF CLIFFORD FORSTER 


ACTION FOR SEPARATION 


SUPREME COURT OF THE STATE OF NEW YORK 
County or New York 
—____. 4 


Manrcot von Oren, 
Plaintiff, 
v. 


Fritz von OPE, 
Defendant. 


—__.-- 


New York, April 10, 1951. 


Before the: 
Hoy. Earte S. Warner, 
Official Referee. 


APPEARANCES: 


Messrs: AMEN, Gans, Weisman & Butter, 
by John Harlan Amen, Esq., of Counsel, 
17 East 63rd St., New York, N. Y., 

Counsel for Plaintiff. 


(No appearance for Defendant). 
Hearing held this 10th day of April, 1951, in the New 


‘York County Court House, City and County of New York, 
in Room No. 242, at 10:15 o’clock A. M. 


Tuomas SCHOENFELD, residing at 2151 Ocean Avenue, 
Brooklyn, N. Y., called as a wit- 
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EXHIBIT I, ANNEXED TO AFFIDAVIT OF 
CLIFFORD FORSTER 


ORDER 
Index No, 608/51 


At a Special Term, Part III, of the Supreme 
Court of the State of New York, held in and 
for the County of New York, at the Court 
House in the Borough of Manhattan, City of 
New York, on the 14th of May, 1951 


Present: 
How. Epwarp R. Koczu 
Justice. 


a 


Marcot von OPEL, 
Plaintiff, 
v. 


Fritz von OPEL, 
Defendant. 


ne 


The above-mentioned cause having been duly brought 
by the plaintiff for a judgment of separation in favor of 
the plaintiff and against the defendant on the grounds, 
among others, of cruel and inhuman treatment rendering 
it unsafe for the plaintiff to live and co-habit with de- 
fendant, and the failure and refusal of defendant to suit- 
ably or adequately provide for plaintiff’s support at the 
time or times and place or places set forth in the com- 
‘plaint herein; the defendant having been duly served by 
publication pursuant to law according to the order of 
Hon. Louis A. Valente, dated the 12th day of January, 
‘1951, with summons and verified complaint in this action, 
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and 20 days having elapsed since completion of said serv- 
ice and defendant not having appeared and not having 
answered thereto, the cause having been duly called upon 
the Undefended Matrimonial Calendar at Special Term, 
Part III, of this Court, before Hon. Louis A. Valente, 
one of the Justices of this Court, on the 30th day of 
March, 1951, and the Court having, by its order of refer- 
ence, referred the cause to Hon. Earle B. Warner, Official 
Referee, and the plaintiff by her attorneys having ap- 
peared and presented her verified complaint, written and 
oral proof of the service of the summons and complaint 
on the defendant, affidavit of regularity of this proceed- 
ing, and testimony having been heard in open court on the 
10th day of April, 1951, before the said official referee 
sustaining the allegations set forth in the complaint, and 
also that there is no judgment or decree in any court of 
this State of competent jurisdiction against plaintiff in 
favor of defendant for divorce on the ground of adultery, 
and that there is no judgment or decree of divorce be- 
tween the parties hereto rendered by any court having 
jurisdiction to grant the same, in any state, territory or 
dependency of the United States, or in any foreign coun- 
try, and the said official referee having heard and con- 
sidered the proof offered and having made a decision in 
writing separately stating the facts found and the con- 
clusions of law, deciding that plaintiff is entitled to a 
judgment against defendant for separation because of 
cruel and inhuman treatment rendering it unsafe for the 
plaintiff to live and co-habit with defendant, and the fail- 
ure and refusal of defendant to suitably or adequately 
‘provide for plaintiff's support at the time or times and 
place or places set forth in the complaint herein; and mo- 
tion for judgment on the referee’s report having regularly 
come on at Special Term, Part III, of this Court, on the 
llth day of May, 1951; 
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Now, on application of Amen, Gans, Weisman & Butler, 
attorneys for the plaintiff, and upon written proof that 
the defendant defaulting herein is not in the military serv- 
ice of the United States, it is 


ORDERED, ADJUDGED AND DECREED that the report and find- 
ings of the official referee herein be and the same are 
hereby confirmed ; 


ORDERED, ADJUDGED AND DECREED that the plaintiff be and 
she hereby is separated from the defendant, his bed and 
board forever; 


' ORDERED, ADJUDGED AND DECREED that from the date here- 
of the defendant shall pay to the plaintiff the sum of 
Sixty Thousand Dollars ($60,000.00) a year, payable at 
the rate of Five Thousand Dollars ($5,000.00) a month, as 
and for her support, and that the plaintiff recover $82.50, 
the costs and disbursements of this action, to be taxed 
and inserted herein by the Clerk. 


Enter, 


BE RK 
J.8. C. 

ArcHipaLp R Watson 
Clerk 


Issue of Marriage : Minors—None 


Plaintiff’s Address: 405 East 54th Street, New York City, 
N. Y. 
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Plaintiff’s Motion for Order Granting Plaintiff Leave 
to File and Serve Amended and Supplemental 
Complaint 


UNITED STATES DISTRICT COURT 
For tHE Districr or CoLUMBIA 
Civil Action No. 772-55 
— 


Marcot von OPEL, 
Plaintiff, 
v. 


Fritz von OPEL, 
Defendant. 


owe oi 


Plaintiff moves the Court for an order granting plain- 
tiff leave to file and serve an amended and supplemental 
complaint, hereto annexed as Exhibit “A”, upon the 
grounds that justice so requires in order that all issues 
between the parties may be fully litigated in this action 
and that the said amended and supplemental complaint 
sets forth occurrences and events which have happened 
since the date of the original complaint heretofore filed 
herein. 

Plaintiff further moves the Court for an order that de- 
fendant’s pending motion for summary judgment and for 
other relief be heard on the amended and supplemental 
complaint hereto annexed. 


Respectfully submitted, 


RUSSELL HARDY 

Russell Hardy, Sr. 

Attorney for Plaintiff 
1012 14th Street 
Washington, D. C. 
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EXHIBIT “A”, ANNEXED TO PLAINTIFF’S MOTION 


PROPOSED AMENDED AND SUPPLEMENTAL COMPLAINT 


[SAME TITLE] 


————s 
First Ciaim 


1. Plaintiff is a resident of the City, County and State 
of New York. 


2. At all times hereinafter mentioned, defendant has 
been, and now is, a citizen of the Principality of Liech- 
tenstein, residing in St. Moritz, Switzerland. 


3. Jurisdiction of this Court is based upon Section 
1332 of Title 28 of the United States Code. The matter 
in controversy exceeds the sum of $3,000.00, exclusive 
of interest and costs. 


' 4, Heretofore, plaintiff duly commenced an action in 
the Supreme Court of the State of New York, New York 
County, State of New York, which said Court is a court 
of general jurisdiction duly created by the laws of said 
State, against the defendant herein. 


5. In such action, such proceedings were thereupon 
duly had that, on or about March 24, 1954, the plaintiff 
recovered a judgment which was duly made and given 
by said Court in favor of plaintiff and against defendant 
for the sum of One Hundred and Sixty-Five Thousand 
($165,000.00) Dollars, no part of which has been paid. 
A true copy of the said judgment is annexed hereto as 
Exhibit “A” and made a part hereof. 


6.. By the laws of the State of New York, interest 
upon a judgment therein recovered is allowed at the rate 
of six per cent per annum. 
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|, At all times plaintiff has been, and now is, the 
owner and holder of the aforementioned judgment. 


Seconp CLamm 


8. Plaintiff repeats and realleges the allegations of 
paragraphs “1”, “2”, “3” and “4” of the complaint as if 
the same were set forth herein in full. 


9. In such action, such proceedings were thereupon 
duly had that, on or about February 11, 1955, the plain- 
tiff recovered a judgment which was duly made and 
given by said Court in favor of plaintiff and against 
defendant for the sum of Fifty Thousand ($50,000.00) 
Dollars, no part of which has been paid. A true copy 
of said judgment is annexed hereto as Exhibit “B” and 
made a part hereof. 


10. Plaintiff repeats and realleges the allegations of 
paragraphs “6” and “7” of the complaint, as if the same 
were set forth herein in full. 


Turrp CiaIm 


11. Plaintiff repeats and realleges the allegations of 
paragraphs “1”, “2”, “3” and “4” of the complaint as if 
the same were set forth herein in full. 


12. In such action, such proceedings were thereupon 
duly had that, on or about October 1, 1956, the plaintiff 
recovered a judgment which was duly made and given 
by said Court in favor of plaintiff and against defendant 
for the sum of Eighty Thousand ($80,000.00) Dollars, 
no part of which has been paid. <A true copy of said 
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judgment is annexed hereto as Exhibit “C” and made a 
part hereof. 


13. Plaintiff repeats and realleges the allegations of 
paragraphs “6” and “7” of the complaint as if the same 
were set forth herein in full. 


FourtH Ciuaim 


‘14, Plaintiff repeats and realleges the allegations of 
paragraphs “1”, “2”, “3” and “4” of the complaint as if 
the same were set forth herein in full. 


15. In such action, such proceedings were thereupon 
duly had that, on or about March 5, 1957, the plaintiff 
recovered a judgment which was duly made and given 
by said Court in favor of plaintiff and against defendant 
for the sum of Ten Thousand ($10,000.00) Dollars, no 
part of which has been paid. A true copy of said judg- 
ment is annexed hereto as Exhibit “D” and made a part 
hereof. 


16. Plaintiff repeats and realleges the allegations of 
paragraphs “6” and “7” of the sanrpisine as if the same 
were set forth herein in full. 


Firta Ciarmm 


17. Plaintiff now is, and since in or about October, 
1950 has been, a resident of the City, County and State 
of New York. 


18. Upon information and belief, at all times after 
in or about October, 1950, defendant has been and now is 
a citizen of the Principality of Liechtenstein, residing in 
St. Moritz, Switzerland, and during such time defendant 
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has not been within the State of New York from which 
jurisdiction defendant departed in or about September, 
1950. 


19. Jurisdiction of this Court is based upon Section 
1332 of Title 28 of the United States Code. The matter 
in controversy exceeds the sum of $3,000.00, exclusive of 
interest and costs. 


20. Plaintiff and defendant were duly married in 
Wiesbaden, Germany on October 26, 1929. There is no 
issue of the said marriage. 


21. No valid and enforceable judgment or decree of 
~ annulment or divorce has been rendered in favor of plain- 
tiff against defendant, or in favor of defendant against 
plaintiff, by any court of competent jurisdiction in New 
York State, in any other State of the United States, in 
any dependencies or territories of the United States, or 
in any other country. 


22. In or about 1950, defendant deserted and aban- 
doned plaintiff and left her without means of main- 
tenance and support, and ever since defendant has failed 
and refused to maintain and support plaintiff although 
demand for said maintenance and support has been duly 
made upon defendant by plaintiff. 


23. Asa result of the desertion and abandonment of 
plaintiff by defendant, and of defendant’s failure and 
refusal to maintain and support plaintiff, plaintiff since 
in or about 1950 has been compelled to and did expend 
out of her separate estate, or otherwise has obligated 
herself to expend therefrom, the sum of $425,000.00 for 
board, maintenance, clothing and other necessaries for 
herself. 
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24, The said board, maintenance, clothing and other 
necessaries so procured, furnished, provided and ob- 
tained were necessaries commensurate with and suitable 
to plaintiff’s station in life and the style to which she 
had become accustomed, and with the means and station 
in life of defendant, and were of the reasonable value 
of $425,000.00. 


25. No part of the said sum of $425,000.00 has been 
paid by defendant to plaintiff, although payment thereof 
has been duly demanded. 


- Wuenrerore, plaintiff demands judgment against de- 
fendant upon the First, Second, Third and Fourth Claims 
alleged herein for the sum of $305,000.00, with interest at 
the rate of six per cent per annum on $165,000.00 from 
March 24, 1954, with interest at the rate of six per cent 
per annum of $50,000.00 from February 11, 1955, with 
‘interest at the rate of six per cent per annum on $80,- 
000.00 from October 1, 1956, and with interest at the rate 
of six per cent per annum on $10,000.00 from March 5, 
.1957, or, in the alternative, judgment upon the Fifth 
Claim herein for the sum of $425,000.00, with interest at 
the rate of six per cent per annum, together with the 
costs and disbursements of this action. 


eee eer eee ree eer tw eee eeeeereneesseeannse 


Russell Hardy, Sr. 
Attorney for Plaintiff 
1012 14th Street 
Washington, D. C. 
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Memorandum of Matthew F. McGuire, D. J., Dated 
May 8, 1957 


[SAME TITLE] 


Neen eee 


The defendant’s motion for summary judgment is 
granted. There being no personal service upon the de- 
fendant, the New York court was without authority to 
enter money judgments against him. This Court, there- 
‘fore, is not obliged in a suit on the same to accord to 
them full faith and credit. 

Whatever the original circumstances may have been, 
at the time of the suit von Opel was not a resident of 
New York State, having taken his departure a year be- 
fore, said departure being a “voluntary” one in lieu of 
deportation. This fact is evidenced by the photostat of 
‘the affidavit of non-military service filed by the then 
' plaintiff in the action in the Supreme Court of New York 
' County and State, May 14, 1951. This known fact is in 
direct contrast to the allegation in the summons in the 
case dated January 12, 1951 to the effect that plaintiff 
“resides in the Borough of Manhattan City, County and 
State of New York.” Obviously then he could not pos- 
' sibly have been resident within the jurisdiction of the 
court on January 2, 1951, the date of the issuance of the 
summons. His residence, if such, had been terminated 
permanently by law. (United States v. Uhl, 20 F. Supp. 
928) 

It appears then that as a matter of law he was in fact 
a non-resident, served by publication, and in those cir- 
cumstances certainly alimony may not be awarded or a 
money judgment entered against him where he makes 
no appearance either personally or through counsel. 
However, under §1171(c) of the Civil Practice Act of 
New York, there was a prior seizure of certain personalty, 
nondescript in character and of no real value. Did this 
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cure the defect alluded to and give the court the authority 
which it presumed to exercise? It did not, and even 
apparently under New York law, Reschofsky v. Reschof- 
sky, 272 App. Div. Rep., Supreme Court of N. Y. 694, 
695. Where a judgment rendered in one State is chal- 
lenged in another, a want of jurisdiction over either 
persons or the subject matter is open to inquiry and it 
is axiomatic that if the judgment on its face appears 
to be a record of the Court of general jurisdiction such 
jurisdiction over the cause and the parties is to be pre- 
sumed unless disproved by extrinsic evidence or by the 
record itself. Here, photostats of that record were be- 
fore the Court and, as stated, it appears conclusive on 
the facts that jurisdiction was lacking in that the Court 
had no authority for the reasons stated to enter a per- 
sonal money judgment against the defendant. See also: 
McDonald v. Mabee, 243 U. S. 90, 92 (1915); Millikin v. 
Meyer, 311 U. S. 457. 

It is true, in the latter case the Court said: (pp. 462-3) 


“Domicile in the state is alone sufficient to bring 
an absent defendant within the reach of the state’s 
jurisdiction for purposes of a personal judgment 
by means of appropriate substituted service. Sub- 
stituted service in such cases has been quite uni- 
formly upheld where the absent defendant was 
served at his usual place of abode in the state. 
. . . That such substituted service may be wholly 
adequate to meet the requirements of due process 
was recognized by this Court . . . Its adequacy 
so far as due process is concerned is dependent 
on whether or not the form of substituted service 
provided for such cases and employed is reason- 
ably calculated to give him actual notice of the 
proceedings and an opportunity to be heard. If 
it is, the traditional notions of fair play and sub- 
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stantial justice (McDonald v. Mabee, supra) im- 
plicit in due process are satisfied.” 


There, there was no question of the fact. Here, how- 
ever, von Opel had neither domicile nor residence in New 
York at the time the action was brought. And so, there- 
fore, the State was according no privileges or protection 
either to him or his property because he had neither 
domicile nor residence and, therefore, as a consequence 
could not exact reciprocal duties which arise out of the 
relationship to the State which these stati create. True, 
this relationship is not dissolved by mere absence from 
the State and is not dependent on continuous presence 
in the State, but it springs out of domicile and residence 
and von Opel had neither. 

The motions to amend by asserting as part of the 
claim sued upon additional judgments granted by the 
New York Court are denied for the reasons stated. The 
motion to resolve the judgment is to a claim of $425,000 
for maintenance is also denied. 


/s/ MATTHEW F. McGUIRE 
Matthew F. McGuire 
United States District Judge 


May 8, 1957 


| Findings of Fact, Conclusions of Law, and Order 


Se 
[SAME TITLE] 
———$ ——<$<_e 


The above matter having come on before the Court 
upon plaintiff’s motion for summary judgment, and the 
Court having considered the pleadings and the exhibits 
attached to the motion papers, and having heard counsel 
for both parties, and having filed a memorandum opinion, 
makes the following findings of fact, conclusions of law 
and order. 


Fixprncs or Fact 


1. The plaintiff instituted the present action to re- 
cover upon money judgments secured in an action in the 
Supreme Court of the State of New York, entitled 
Margot Von Opel v. Fritz Von Opel, Index No. 608/51, 
Supreme Court, New York County, wherein the plaintiff 
sued the defendant for separation. 


92. The New York action was instituted in 1951, and 
the defendant was served by an order of publication. 


3. The defendant never appeared in the aforesaid 
New York action, nor was personal service ever made 
upon him. 


4. At the time of the institution of the New York 
action and at all times thereafter, the plaintiff was a resi- 
dent of the State of New York, and the defendant re- 
sided outside such state. 
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5. The judgments entered in the New York action 
against the defendant which are the subject of the suit 
herein are predicated upon a summons and complaint 
which were served by publication as noted above. 


Concivusions oF Law 


1. The New York Supreme Court was without au- 
thority to enter money judgments against the defendant 
in the case of Margot Von Opel v. Fritz Von Opel, Index 
No. 608/51, Supreme Court, New York County. 


2. The defendant is entitled to summary judgment. 


Orpen 


Upon the basis of the foregoing findings of fact and 
conclusions of law and upon the memorandum opinion 
filed by the Court, it is this 20th day of May, 1957, 


OnrpERED, ADJUDGED and pEcREFD that judgment be and 
the same is hereby entered for the defendant with costs, 
and the complaint is hereby dismissed, and it is further 


ORDERED, ADJUDGED and pecreEeEpD that plaintiff’s motions 
to amend the complaint herein be and the same are hereby 
denied. 


MATTHEW F. McGUIRE 
United States District Judge 
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Preliminary Statement 


In an order made on May 21, 1958, this Court granted 
appellant’s motion for an order permitting her to file 
- Supplemental affidavits and an additional reply brief con- 
' cerning certain proceedings, in the Principality of Liech- 
'tenstein and in Switzerland, in which appellant and 
appellee were named as parties. 


The above-mentioned order directed that the affidavits, 
' which had been submitted in support of appellant’s mo- 
' tion, were to be filed by the Clerk of this Court and, thus, 
' were to constitute the supplemental affidavits which 
appellant in her motion had sought permission to file. 
Although appellant had hoped to file a supplemental 
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| 
| 
| 





3 
afidavit containing a more complete recitation of facts 
in the event that her motion were granted, the provisions 
of the above-mentioned order have precluded her from 
following such procedure. 


In the interest of brevity, a statement of the facts per- 
taining to the questions of law considered in the instant 
brief will be set forth as the various arguments are 
presented. 


ARGUMENT 


POINT I 


Under the doctrine of comity, no recognition or 
effect can or will be given to the Liechtenstein decree 
of divorce which purported to dissolve the marriage 
bond existing between appellant and appellee. The 
foreign divorce judgment cannot act as a bar to the 
claims made by appellant in the instant action. 


Appellant, Margot von Opel, was duly granted citizen- 
ship of the United States of America on January 27, 1958. 
She had received her first citizenship papers prior to 
January 1950. Since prior to January 1951 she has been 


‘and still is a resident of the City, County and State of 


New York. Appellant has never resided in the Principal- 
ity of Liechtenstein. 


From February 1942 to June 19, 1945, appellee Fritz 
von Opel was held in custody in internment camps in the 
United States as a potentially dangerous enemy alien. 
Subsequent to his release from internment he resided in 
the State of New York (J. A. lla). 
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‘On or about October 14, 1947 a child, fathered by appel- 
lee, was born to one Emita Herran in the City, County 
and State of New York (J. A. 17a). 


On or about August 25, 1950, appellee, through strat- 
agem and without knowledge on the part of appellant, his 
wife, sought and obtained a “mail order” Mexican decree 
of divorce which contained no financial provisions what- 
soever for appellant’s maintenance and support. These 
Mexican proceedings were had without notice to appel- 
lant, without service of process upon her, and without any 
participation on her part. In fact, appellee Fritz von 
Opel obtained this alleged decree of divorce without even 
having gone to Mexico (J. A. 16a). 


Subsequent to the date of the void alleged Mexican 
decree of divorce, on or about August 31, 1950, appellee, 
while still married to appellant, entered into a bigamous 
marriage in the State of New Jersey with the above- 
mentioned Emita Herran (J. A. 17a). Thereafter, having 
previously abandoned and refused to support appellant, 
his legitimate wife, appellee secretly went to Switzerland, 
via Canada, voluntarily but in lieu of deportation. At 
all times since, appellee has had his principal place of 
residence in St. Moritz, Switzerland. Appellee has never 
resided in the Prinicipality of Liechtenstein (J. A. lla). 





On or about October 20, 1950, appellee, then a resident 
of Switzerland, instituted an action for divorce against 
appellant in the State Court of the Principality of Lichten- 
stein. No personal service of process in the divorce action 
was made upon appellant (Appellee’s Appendix, A-1; 
affidavit of Margot von Opel, verified April 17, 1958). 
Appellant received no notice of the institution of the 
divorce action against her (affidavit of Margot von Opel, 
supra; and see page 9, infra). It is not clear whether 
‘or not service of the summons upon appellant was made 
by publication as required by Liechtenstein procedure 
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(Cf. Appellee’s Appendix, A-1; and page 5a, infra). 
Appellant did not at any time appear or otherwise par- 
ticipate in the Liechtenstein divorce action either per- 
sonally or by authorized attorney (J. A. 18a; affidavit of 
Margot von Opel, supra; page 6a, infra). On January 
12, 1951, the Liechtenstein court appointed Dr. Ludwig 
Marxer as Curator to represent the interests of the de- 
fendant wife in the pending divorce action (Appellee’s 
Appendix, A-1). However, at no time did appellant 
authorize Dr. Marxer to act as her attorney in any respect 
in such action. Whatever is alleged by appellee to have 
been done on behalf of appellant in the divorce action by 
either Dr. Marxer, as Curator, or by Dr. Ivo Beck, as 
the Defender of the Marriage Status, was done entirely 
on their own responsibility as appointees of the Liechten- 
stein court and without the slightest authorization from 
appellant and without her knowledge and consent (affi- 
davit of Margot von Opel, supra). 


In January 1951, appellant instituted an action for 
separation, maintenance and support against appellee in 
the Supreme Court of the State of New York. On May 14, 
1951, a final judgment of separation was duly made by 
the New York court in favor of appellant against appellee 
upon the grounds, among others, of appellee’s cruel and 
inhuman treatment (including his admitted and proven 
adultery) rendering it unsafe for appellant to live and 
co-habit with him, and his unjustified failure and refusal 
‘to maintain and support appellant since March 1950 
(J. A. 29a). 


On or about December 27, 1952, the Liechtenstein State 
Court made a judgment of divorce purporting to dissolve 
the marriage bond existing between appellee and appel- 
lant. This judgment made no provision for appellant’s 
maintenance and support. Upon appeals taken by the 
court-appointed Curator and the Defender of the Mar- 
riage Status (which appeals appellant did not authorize 








5) 

or participate in), the judgment of divorce was affirmed 
_ first by the Liechtenstein Superior Court and then, on or 
' about May 5, 1954, by the Liechtenstein Supreme Court 
(Appellee’s Appendix, A-2 and A-3). For purposes of 
_ reference a translation of the decision of the Liechtenstein 
' Supreme Court has been printed in the Appendix to this 
brief at pages la-10a, infra. 


| A. The Legal Effect of Fritz von Opel’s Lack of Domicile 
in Liechtenstein 


It is immediately apparent that, as a matter of law, 
the Liechtenstein decree of divorce obtained by appellee 
' does not and cannot have any legal validity or effect what- 
soever either in New York State or in any other court or 
- jurisdiction in the United States of America. This con- 
' elusion is indisputable because: appellee and appellant 
- ‘were married in Germany (J. A. 36a) ; admittedly appellee 
' and appellant never resided or acquired domicile in 
' Liechtenstein (J. A. lla; Appellee’s Appendix, A-2 and 
| A-4); admittedly appellant was not personally served with 
process in Liechtenstein in the divorce action (Appellee’s 
Appendix, A-1); and appellant did not at any time appear 
or otherwise participate in the divorce action either per- 
sonally or by authorized attorney (J. A. 18a; affidavit of 
- Margot von Opel, supra; page 6a, infra). 


In the instant action the question is not what effect the 
courts of Liechtenstein or Switzerland have given or will 
give to the Liechtenstein divorce decree, but rather what 
effect the courts of New York or another interested jur- 
isdiction in the United States will give to such divorce 
decree. Appellee has consistently chosen to ignore this 
obvious fact. 


It is hardly necessary here to restate the principles that 
the judgments rendered by courts of foreign countries are 
recognized, if at all, under the doctrine of comity; and 
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that such judgments thus differ from judgments made by 
courts of the various states of the United States to which, 
by consitutional mandate, full faith and credit must be 
given. Hilton v. Guyot, 159 U. S. 113; Rosenbaum v. 
Rosenbaum, 309 N. Y. 371. In other words, more weight 
must be given to domestic judgments than to judgments 
made by the courts of foreign nations. As a result it is 
clear that, if our courts need not give recognition to even 
an admittedly valid foreign judgment, our courts cannot 
and will not give any recognition or legal effect to a 
foreign judgment which does not meet the tests of validity 
set for domestic judgments of like nature. 


In the second Williams case (325 U. S. 226), the United 
States Supreme Court voiced the now universally accepted 
rules pertaining to the recognition which must be given 
to a domestic decree of divorce obtained by one spouse 
in a jurisdiction where the other spouse was not domiciled, 
was not personally served with process, and did not appear 
in the action either in person or by duly authorized attor- 
ney. The Supreme Court said: 


“. , . A judgment in one State is conclusive upon 
the merits in every other State, but only if the court 
of the first State had power to pass upon the merits— 
had jurisdiction, that is, to render the judgment.” 


“Under our system of law, judicial power to 
grant a divorce—jurisdiction, strictly speaking—is 
founded on domicil. Bell v. Bell, 181 U. S. 175; 
Andrews v. Andrews, 188 U. S. 14. The framers of 
the Constitution were familiar with this jurisdictional 
prerequisite, and since 1789 neither this Court nor 
any other court in the English-speaking world has 
questioned it. Domicil implies a nexus between per- 
son and place of such permanence as to control the 
creation of legal relations and responsibilities of the 
utmost significance. The domicil of one spouse within 
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a State gives power to that State, we have held, to 
dissolve a marriage wheresoever contracted. In view 
of Williams v. North Carolina, supra (317 U. S. 287), 
the jurisdictional requirement of domicil is freed from 
confusing refinements about ‘matrimonial domicil’, 
see Davis v. Davis, 305 U. S. 32, 41, and the like. 
Divorce like marriage, is of concern not merely to the 
immediate parties. It affects personal rights of the 
deepest significance. It also touches basic interests 
of society.” 


* * * * 


“. , . All the world is not party to a divorce proceed- 
ing. What is true is that all the world need not be 
present before a court granting the decree and vet it 
must be respected by the other forty-seven States 
provided—and it is a big proviso—the conditions for 
the exercise of power by the divorce-decreeing court 
are validly established whenever the judgment is else- 
where called into question. In short, the decree of 
divorce is a conclusive adjudication of everything 
except the jurisdictional facts upon which it is 
founded, and domicil is a jurisdictional fact. To per- 
mit the necessary finding of domicil by one State to 
foreclose all States in the protection of their social 
institutions would be intolerable.” 


In Hilton v. Guyot, supra, the Supreme Court, in speak- 
' ing of the recognition given under the doctrine of comity 
to judgments rendered by the courts of foreign countries, 
said: 


“. . . Every foreign judgment, of whatever nature, 
in order to be entitled to any effect, must have been 
rendered by a court having jurisdiction of the cause, 
and upon regular proceedings and due notice.” 


It is obvious, however, that held in the light of American 
' legal concepts the Liechtenstein divorce decree obtained 
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by appellee was not rendered by “a court having jurisdic- 
tion of the cause.” The rules established in the second 
Williams case clearly permit this Court to ascertain for 
itself whether or not the Liechtenstein court had jurisdic- 
tion to render a divorce decree dissolving the marriage 
bond between appellee and appellant and to make any 
decision at all concerning the marital relations of the 
parties. Thus, insofar as our domestic courts are con- 
cerned, the finding by either the Liechtenstein court or the 
Swiss court that the former was competent to take juris- 
diction over and to pass upon the merits of appellee’s 
divorce action has no legal significance. Moreover, the 
rules established in the second Williams case also require 
that in the instant action this Court find that the Liechten- 
stein divorce proceedings and the resulting divorce therein 
obtained by appellee are without legal effect and are not 
entitled to any recognition whatsoever. The “jurisdictional 
prerequisite” to the Liechtenstein court’s having the 
‘Judicial power to grant a divorce” to appellee—viz, 
appellee’s being domiciled in Liechtenstein—was wholly 
lacking in the foreign proceedings. Therefore, under the 
state of facts existing with respect to the Liechtenstein 
proceedings, it is clear beyond any doubt that the findings 
of fact made in those proceedings and the alleged decree 
of divorce rendered therein cannot act as a bar to the 
claims made by appellant in the instant action. See also 
Rosenbaum v. Rosenbaum, supra; Imbrioscia v. Quayle, 
278 App. Div. 144, aff'd. 303 N. Y. 841; Goldstein v. Gold- 
stein, 283 N. Y. 146; and Baumann v. Baumann, 250 N. Y. 
382. Consequently, if the District Judge below erroneously 
made a contrary decision in rendering the judgment herein 
appealed from, that judgment must be reversed. 


B. The Legal Effect of the Liechtenstein Court’s Failure 
to Make Service of Process in the Required Manner 


The above-quoted statement of the Supreme Court in 
Hilton v. Guyot is worthy of repetition at this point: 


“. . . Every foreign judgment, of whatever nature, 
in order to be entitled to any effect, must have been 
rendered by a court having jurisdiction of the cause, 
and upon regular proceedings and due notice.” 


The decision made by the Liechtenstein Supreme Court 
itself establishes that the foreign judgment of divorce was 
not rendered “upon regular proceedings and due notice.” 
That decision states, in part: “It is correct that the 
service was not made in accordance with 3120 which 
requires the intervention of the appropriate foreign 
offices”; “. . . service was not made in the legally 
required method”; and “. . . If a mistake was made, it 
was made not by the plaintiff but by the court which—as 
aforesaid—did not comply with the requirements of +120 
ZPO” (see pages 5a, 6a, infra). 


The statements made in the Liechtenstein Supreme 
Court decision—that process in the pending divorce action 
had been mailed to appellant at her “up-to-date address”, 
and that “the defendant admits that the attempt has been 
made to serve her with the papers, but that she has 
refused the acceptance”—are contrary to fact (see page 
5a, infra). Appellant never received the Liechtenstein 
process by mail; therefore, she could not have refused 
its acceptance. Apparently, the foreign process was 
mailed to appellant at 433 East S5lst Street, New York, 
N. Y., the address designated as hers in the foreign court’s 
decision (see page la, infra), and the last marital 
domicile of both parties. Appellant had not lived at 
that address for about fifteen months prior to the date 
the foreign process was mailed to her. Appellee knew 
this and he could have ascertained appellant’s proper 
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address in New York City without any inconvenience. 
Indeed, if no other source of information had been avail- 
able to him, appellant’s address and the address of her 
attorneys were made known to appellee when the New York 
separation action was instituted against him in January 
1951, almost two years before the Liechenstein divorce 
decree was rendered. 


By reason of all of the foregoing, it is competent for 
this Court to find that, even if appellee had been domiciled 
in Liechtenstein, the courts of that country nevertheless 
did not have the requisite jurisdiction in the divorce pro- 
ceedings. On the one hand, the Liechtenstein procedural 
requirements for service of process upon appellant were 
not complied with. And, on the other hand, appellee 
perpetrated a fraud upon the Liechtenstein court when 
he deceived that court with respect to appellant’s address 
to which process was to be mailed. Accordingly, the 
Liechtenstein proceedings had no jurisdictional validity 
and they can be given no recognition or legal effect. Hoyt 
v. Hoyt, 286 App. Div. 580; Dalton v. Dalton, 270 App. 
Div. 269; Dean v. Dean, 213 App. Div. 360, aff’d. 241 N. Y. 
240; and Weissberger v. Weissberger, 183 Misc. 1006. As 
a result, the findings of fact made in those proceedings 
and the alleged decree of divorce rendered therein cannot 
act as a bar to the claims made by appellant in the instant 
action; and, if the District Judge erroneously accorded 
recognition to such foreign proceedings and decree in 
rendering the judgment herein appealed from, that judg- 
ment must be reversed. 


C. Other Grounds for Refusing to Extend Recognition to 
Liechtenstein Divorce Judgment 


It also is apparent that, even if appellee had been domi- 
ciled in Liechtenstein at the time his divorce action was 
commenced, and even if there had been no procedural 
defects in the foreign proceedings, the courts of New York 
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State and of other jurisdictions in the United States, in 
_ the exercise of sound judicial discretion, will not extend 
- recognition or legal effect to such foreign proceedings and 
the alleged judgment of divoree rendered therein. Such 
foreign proceedings and judgment contravene our public 
policy and unjustly impose an injury upon one of our 
citizens, 


In Rosenbaum v. Rosenbaum, supra, the New York 
Court of Appeals, in considering the validity of “ex 
parte” foreign divorces, stated at pages 375-376: 


“. . . Judgments of courts of foreign countries, we 
said in Martens v. Martens (284 N. Y. 363, 365), 
‘differ from judgments of courts of our sister States 
to which, by constitutional mandate, full faith and 
credit must be given. They must not contravene our 
public policy’. Thus, under comity—as contrasted 
with full faith and credit—our courts have power to 
deny even prima facie validity to the judgments of 
foreign countries for policy reasons, despite whatever 
allegations of jurisdiction may appear on the face 
of such foreign judgments. 

“Our Legislature has expressly declined, in Section 
397 of the Civil Practice Act, to declare the ‘effect’ 
of a judgment of a foreign country beyond authoriz- 
ing our courts to receive such judgment as ‘evidence’ 
under Section 395 of the Civil Practice Act—obviously 
because it is recognized that the full faith and credit 
clause of our Federal Constitution was inapplicable 
to such judgments. It is therefore clear that the rec- 
ognition of a foreign country judgment is far less 
certain, the judgment itself is far more assailable and 
vulnerable, than sister State judgments, and is subject 
to a test of policy. There is thus no significant basis 
for treating sister State and foreign country divorce 
judgments as identical in legal effect within this 
State”. 
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1) Under the laws of the State of New York, a judg- 
ment of divorce can be rendered only upon material proof 
of an uncondoned and unforgiven act of adultery com- 
mitted by the defendant spouse. New York Civil Practice 
Act, §1147. However, such laws also provide that, 
although the adultery of the defendant is established, the 
plaintiff nevertheless is not entitled to a divorce where 
“the plaintiff has also been guilty of adultery under such 
circumstances that the defendant would have been entitled, 
if innocent, to a divorce”. New York Civil Practice Act, 
§1153. In the Liechtenstein divorce proceedings, appellee 
admitted to his adulterous intercourse with the above- 
mentioned Emita Herran (Appellee’s Appendix, A-2; 
page 9a, infra). Assuming for purposes of argument 
that the Liechtenstein court found on the basis of 
competent evidence that appellant also was guilty of simi- 
lar misconduct, it is manifest that the courts of New York 
State would grant no recognition to the Liechtenstein 
divorce decree because it is directly contrary to the public 
policy of that State as expressed in $1153 of the Civil 
Practice Act. Hubbard v. Hubbard, 228 N. Y. 81; Gaskell 
v. Gaskell, 189 Mise. 505. 


2) It is abundantly clear that the courts of New York 
State, and other jurisdictions in the United States as 
well, will not extend any recognition or legal effect to the 
findings of the Liechtenstein court that appellant had been 
guilty of misconduct similar to that openly admitted by 
appellee. 


The decision of the Liechtenstein Supreme Court states 
that the only proof offered by appellee in support of his 
contention that his wife had been guilty of misconduct 
was the testimony of prejudiced witnesses and certain 
letters not even written by appellant but received by her 
from three different persons. In addition, that appellate 
court admitted in its decision that taken separately neither 
the testimony of the prejudiced witnesses nor the contents 
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of the letters received by appellant provided competent 
evidence of her misconduct. As a final note, the court 
decision states that when considered together the testi- 
mony of the prejudiced witnesses and the contents of the 
letters merely justified “suspicion” that appellant had 
been guilty of misconduct. See pages 7a, 8a, infra. 


Five witnesses testified against appellant in the foreign 
proceedings. Two of these were a caretaker at appellee’s 
St. Moritz residence, and his wife, both of whom had been 
discharged by appellant in 1948 for their dishonesty and 
had been re-employed by appellee shortly before the in- 
stitution of the Liechtenstein divorce action. Two of the 
other witnesses were a second caretaker, and his wife, 
both of whom had been discharged for cause by appellant 
and had been re-employed by appellee shortly before he 
commenced his divorcee action. The only other witness 
was a cousin of appellee, who was financially dependent 
upon appellee and who was known for her personal hostil- 
ity to appellant. All of these witnesses harbored personal 
animus against appellant. None of these witnesses gave 
any direct evidence of misconduct on her part. Also it 
is understood that, when the Curator appointed by the 
Liechtenstein court sought to offer through the testimony 
of other witnesses evidence as to the dishonesty, bribery, 
hostility and general lack of credibility of the above- 
mentioned witnesses for appellee, the court refused to 
hear such testimony. See page Sa, infra. 


Upon all of the foregoing, it can be stated without fear 
of contradiction that our courts cannot and will not accept 
as proven, or even provable, appellee’s brazen claim that 
appellant had been guilty of misconduct. 


3) Finally, it is readily apparent that under the doc- 
trine of comity no recognition or legal effect can be given 
to the Liechtenstein judgment of divorce which contained 
no provisions for appellant’s maintenance and support. 


j+ 


In Karfiol v. Karfiol, 277 App. Div. 867, the New York 
court held that under the facts presented it was not 
required to accept as a defense to a New York separation 
action instituted by the wife a prior decree of divorce 
obtained by the husband in Switzerland where he was 
domiciled. In the dissenting opinion written in that case 
it was said: 


“. , . It is safe to say that the New York courts 
are not prepared to extend recognition under the 
doctrine of comity to a judgment of a foreign court 

_ which purports to dissolve a marriage at the instance 
of the husband, without fault of the wife and without 
making any reasonable provision for her maintenance, 
if she is domiciled in this State.” 


It has been established above that our courts would not 
and cannot accept the finding of the Liechtenstein court 
that appellant was guilty of any fault in her matrimonial 
responsibilities; and it also has been established that she 
was domiciled in New York State before and at the time 
of the commencement of the Liechtenstein divorce action 
and at all times thereafter. Therefore, the judgment of 
divorce made in Liechtenstein will not be recognized be- 
cause, among other reasons already discussed, it made no 
provision for appellant’s maintenance and support. This 
is especially true when it is recognized that the doctrine 
of “divisible divorce” has become firmly established in 
law. See Estin v. Estin, 296 N. Y. 308, aff'd. 334 U. S. 541; 
Vanderbilt v. Vanderbilt, 1 N. Y. 2d 342, aff’d. 354 U. S. 
416. 


D. The Inapplicability of the Gould Case 


At page 10 of his brief, appellee states that a party 
guilty of adultery cannot prevail in an action instituted in 
New York State to recover for sums expended for neces- 
saries. The decision of Gould v. Gould, 201 App. Div. 674, 
194 N. Y. S. 742, is cited in support of this statement. 
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The Gould case, which concerned itself with matters of 
procedure only, has no special application to the instant 
action. In the Gould case the plaintiff wife brought an 
action against her defendant husband to recover the 
amount she alleged to have expended for necessaries while 
she was living separate and apart from her husband. The 
defendant’s answer set forth certain defenses including 
allegations that the plaintiff had committed adultery with 
a named person, that plaintiff and the same person had 
been convicted of the crime of adultery in France upon 
competent evidence and upon their written confessions, 
and that a judgment of divorce had been rendered in 
France in favor of the defendant upon the grounds of the 
plaintiffs adultery in an action in which both parties had 
personally appeared. The appellate court held merely that 
the plaintiff would be required to serve a verified reply 
to the various allegations made in defendant’s defenses. 
The court did say, in passing, that if the facts alleged in 
the defenses were proved at trial, such defenses would 
operate as a bar to her action. However, it is important 
to note that the court also said that the production of the 
records of the foreign court proceedings would not provide 
competent proof of the facts alleged; and that the de- 
fendant would have to introduce at trial the testimony of 
the witnesses to plaintiff’s adultery if his defenses were 
to be proved. 


Therefore, if the Gould case has any meaning at all in 
the instant action, it establishes that the findings of the 
Liechtenstein court that appellant was guilty of misconduct 
are not competent evidence in this action. Moreover, 
inasmuch as it has been established above that appellee 
could not produce in our courts any competent evidence 
proving that appellant had committed adultery, any de- 
fense based upon the dictum of the Gould case that he 
might interpose to appellant’s claim for reimbursement 
for her expenditures for necessaries would necessarily 


fail. 
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' For the foregoing reasons it is respectfully submitted 
that, if in the District Court below the decision denying 
appellant’s motion to amend her complaint was founded 
upon the Gould case, such decision must be reversed. 


POINT II 


The proceedings in Switzerland cannot act as a bar 
to the claims made by appellant in the instant action. 


In or about July 1951, while his action for a divorce was 
still pending in Liechtenstein, appellee instituted a divorce 
action against appellant in one of the courts of Switzer- 
land where he resided. Because she had been personally 
served there with process in the Swiss divorce action, 
appellant filed a counterclaim for a judicial separation 
and for maintenance and support. In October 1951, 
appellee withdrew his divorce complaint. The Swiss court 
then made an order granting appellant a small sum as 


and for temporary alimony. However, the Swiss Federal 


Court subsequently reversed the lower court’s award of 
temporary alimony. In so doing the Swiss Federal Court 
held that the Swiss courts were without jurisdiction to 
adjudicate appellant’s counterclaim by reason of the pend- 


ing divorce suit brought by appellee in Liechtenstein, the 


courts of which claimed to have acquired jurisdiction in 
that proceeding. (Consequently, although under Swiss 
procedure appellant’s counterclaim seemingly remains on 
file if not withdrawn, her counterclaim is entirely abortive 
because the Swiss courts are now incompetent to make 


‘any adjudication upon that counterclaim. In addition, 


appellant has not received and cannot expect to receive 
a single cent of the temporary alimony awarded by the 
lower Swiss court in a decision which has been reversed 
by the highest appellate court of Switzerland (Appellee’s 


‘Appendix, A-3 and A-4; affidavit of Margot von Opel, 


supra). 
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By reason of the foregoing, it is obvious that, for all 
practical purposes, the Swiss proceedings have been con- 
cluded; that appellant has not recovered and will not 
recover any monies for her maintenance and support in 
such proceedings; and that such proceedings could not 
and cannot act as a bar to the claims made by appellant 
in the instant action. Accordingly, if the District Judge 
below did consider that such foreign proceedings served 
to operate as a bar to appellant’s claims, his decision must 
be reversed by this Court. 


POINT Ill 


The District Judge abused his vested discretion 
when he made a decision denying appellant’s motion 
to amend her complaint after considering, over appel- 
lant’s objections, the misleading and inaccurate con- 
tents of the Forster affidavits to which appellant was 
given no opportunity to reply. 





On April 8, 1957, more than a week after oral argument 
had been heard upon appellee’s motion for summary 
judgment and appellant’s motion to amend her complaint, 
counsel for appellee tendered to the District Judge below 
the two Forster affidavits which have been printed in the 
Appendix to Appellee’s Brief. 


At the time the tender of these affidavits was made, 
appellant’s counsel objected to the District Judge’s giving 
any consideration to said affidavits when making a decision 
upon the motions pending before him. The stated grounds 
of objection have been set forth in the affidavit of Alfred J. 
Jollon, verified April 21, 1958. At the time when such 
objections were made, the District Judge did not make 
any ruling concerning such objections. In a letter, dated 
April 11, 1957, which appellant’s said counsel wrote to 
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the District Judge, the former reiterated that on April 8th 
he had orally objected to the Court’s giving any considera- 
tion to said affidavits. 


In the final order and judgment made by him on or 
about May 20, 1957, Judge McGuire granted appellee’s 
motion for summary judgment and dismissed appellant’s 
complaint on the merits. He also denied therein appel- 
lant’s cross-motion for an order granting her leave to 
amend her complaint by adding thereto a proposed 
alternative Fifth Claim for monies she had expended or 
had obligated herself to expend for necessaries by 
reason of her appellee husband’s unjustified failure and 
refusal to maintain and support her. 


The final order and judgment from which the instant 
appeal has been taken does not make any reference to the 
fact that, when he was making a decision upon the motions 
pending before him, Judge McGuire did make reference 
to the above-mentioned Forster affidavits (J. A. 41a). 
It was not until March 1958, when the District Judge 
below granted appellee’s application for an order per- 
mitting appellee to supplement the record on appeal filed 
in this Court by adding thereto the two Forster affida- 
vits, that appellant and her counsel were made aware 
that the District Judge actually had considered such 
affidavits in the face of the objections made by appel- 
lant’s counsel almost a full year before. 


Thus, even if it were competent for the District Judge 
to pass upon the merits of appellant’s proposed Fifth 
Claim in connection with her motion to amend her com- 
plaint, he clearly abused his vested discretion when he 
made a decision denying appellant’s motion after con- 
sidering, over appellant’s objections, the misleading and 
inaccurate contents of the Forster affidavits to which 
appellant was given no opportunity to reply. That the 
Forster affidavits were misleading and inaccurate and 
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demanded both a legal and a factual reply is obvious 
: from all that has previously been stated in the instant 
brief. 


CONCLUSION 


The final order and judgment which granted the 
appellee’s motion for summary judgment, dismissed 
the complaint on the merits, and also denied appel- 
| lant’s cross-motion for an order granting her leave to 
serve an amended and supplemental complaint, should 
| be reversed, and costs awarded to appellant. 


Respectfully submitted, 


RUSSELL HARDY, 
Attorney for Appellant. 


JoHn Hartan AMEN, 
ALFRED J. JOLLON, 
Of Counsel. 
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Translation of Liechtenstein Judgment 


TRANSLATION FROM GERMAN LANGUAGE 


J .443/319 


Supreme Court 
of The Principality of Liechtenstein 
In the name of His Highness, The Prince of Liechtenstein: 


JUDGMENT 


The Supreme Court of The Principality of Liechtenstein 
has in its closed session of February 5, 1954, in which 
participated the President Dr. Franz Gschnitzer, the 

| Judges Dr. Peter Liver, Dr. Eugen Nipp, Wendelin Beck 
and Paul Bueschel and the Clerk of the Court Gabriel 
Negele 
in matter 
_ Fritz Adam Hermann von Opel, St. Moritz, Haus Kulm, 
Plaintiff and opponent of the Appeal 


represented by Dr. Dr. A. Buehler, Attorney, Vaudz 
against 


| Margot von Opel, 433 East 51st Street, Apartment 12a, 
New York, USA, 
Defendant and Appellant 
‘ represented by the Curator, appointed by the Court, 
Justizrat Dr. Dr. Ludwig Marxer, Attorney, Vaduz 


re 


Divorce 


affirmed the judgment of the Appellate Court of Leichten- 
stein, dated June 3, 1953, against the appeal of the 
Curator that 
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Translation of Liechtenstein Judgment 


1. The appeal is denied. 


2. The costs for the appeal, consisting of SFR. 500- 
for the judgment and SFR. 500-for the expenses 
have to be paid by the defendant. 


3. The plaintiff has to pay SFR. 264-for the set costs 
of the Curator, appointed by the court, within 14 
days after enforcement. 


4, The defendant has to reimburse the plaintiff for the 
SFR. 264-for the set costs for the curator, appointed 
by the court, within 14 days after enforcement. 


Facts 


The correct findings of facts by the first court, supple- 
mented by the second court, are affirmed. The Appellate 
Court has denied the appeal of the plaintiff as well of 
the curator of the defendant and of the Ehebandsvertei- 
diger and has ordered the plaintiff to pay in full for the 
costs of the court, the fee of the curator and of the Ehe- 
bandsverteidiger. 

The plaintiff brought a separate appeal against the 
order for payment which is going to be decided in a sep- 
arate judgment. 

The curator of the defendant has brought against the 
judgment the appeal within the time limitation and brought 
forth invalidity, irregularity of form and incorrect find- 
ings of law. He applies by petition to declare the pro- 
cedure void; eventually to decide the matter itself and 
to deny the complaint or to send the case for irregularity 
of form back to the District Court for reargument and 
judgment; in any event the plaintiff should be ordered to 
pay in full the costs of the present procedure. 

- The plaintiff and opponent of the appeal has fully de- 
nied in his answer to the appeal the assertion of the appeal 
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Translation of Liechtenstein Judgment 


and has applied to dismiss the appeal under payment of 
the costs by the disputant. 

The Ehebandsverteidiger submitted a brief, named an- 
swer to the appeal, in which he is following the claims of 
the appellant and requests to order the litigating parties 
to pay the costs for the Ehebandsverteidiger. 


Reasons for the Judgment 


B. Appeal of the Defendant. 
I. Invalidity of the Procedure. 


1. The appeal is claiming lack of jurisdiction in Liech- 
tenstein which according to +446, Number 3, and 6 ZPO 


‘would result in invalidity. The Curator has already 
‘pointed out this defect when he was appointed as curator. 
‘He was unsuccessful before the District Court and the 
‘Appellate Court, and the Supreme Court has denied his 
‘appeal since the law does not provide (with a very few 
‘exceptions) for appeals in the Rechtsfuersorgeverfahren. 
In this particular case however, the Supreme Court cannot 
‘overlook the examination of the question, since the objec- 
tion against the lack of jurisdiction can be brought as 
‘long as the last decision in the stages of appeal has not 
been rendered. 

But the Supreme Court agrees with the opinion of the 
Appellate Court that jurisdiction is given within Liechten- 
stein. In his legal opinion, Prof. Weiss tries to interpret 
‘the caption of #51 JN especially from the word “sub- 
‘sidiary” that jurisdiction is given only as a substitute, 
meaning it attaches only if there is no other jurisdiction 
(including foreign jurisdiction). The legal opinion is 
pointing out that in the caption of the original #100 of 
the Austrian JN the word “subsidiary” does not exist. 
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The Supreme Court could not follow his opinion. The 
subsidiary jurisdiction does not mean here that it at- 
taches if no jurisdiction at all is given, but that it at- 
taches if otherwise there is no jurisdiction within Liechten- 
stein. Sperl writes in his commentary of the ZP, page 
128: “Here, subsidiary jurisdiction at an Austrian court 
is given aside from the jurisdiction of any foreign country 
where the defendant may live.” We here have only to 
replace Austrian with Liechtensteinian. This is evident 
from the clear wording of #51 JN, even if the word 
“subsidiary” was not used in the caption in the general 
way. 
Therefore the Liechtenstein jurisdiction is given. 


2. Pending litigation before a foreign court is only 
hindering in the sense of #241, ZPO, in as far as this 
foreign judgment would be recognized and enforced in 
Liechtenstein. But foreign judgments are not enforced in 
Liechtenstein against Liechtenstein citizens in matrimonial 
matters. This is one more reason why #51 JN opens 
additionally the jurisdiction within Liechtenstein for 
Liechtenstein citizens living in a foreign country. Pend- 
ing litigation therefore is not valid. 

But furthermore proof would have to be brought that 
the suit in New York was pending prior to the Liechten- 
stein suit and furthermore that the litigation concerns an 
identical matter. The exhibit of the brief of the curator 
of the defendant, dated 27.1.1954, the judgment of the Su- 
preme Court of New York, shows that there the complaint 
was brought on 12.1.1951, while the complaint in Liechten- 
stein has been submitted already on 21.10.1950. Further- 
more the complaint in New York is dealing with a sepa- 
ration from bed and board, while in Liechtenstein with an 
outright divorce. 
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3. Lack of Service (#446, No. 4 ZPO) 


‘The appeal claims that the present procedure by ap- 
pointing a curator starts from the idea that the defendant 
could not be served with the papers. But that no attempt 
has been made to serve the defendant within the legal 
requirements of #120 ZPO; that the acceptance of the 
document which has been sent to her by mail to her 
up-to-date proper address has been refused by the de- 
fendant in accordance with the legal advice from her 
friends as not meeting the legal requirements, because a 
procedure based on such lack of service would have no 
chance of recognition in the USA. 

It is correct that the service was not made in accord- 
ance with #120 which requires the intervention of the 
appropriate foreign offices. But the defendant admits 
that the attempt has been made to serve her with the 
papers, but that she has refused the acceptance. This 
refusal was without legal reason (#109 ZPO) because 
the improper method of service is—in contradiction to 
the opinion of the defendant and her legal adviser—no 
legal reason to refuse the acceptance. The acceptance of 
court papers is compulsory and the refusal is no hindrance 
to the proper enforcement of the service. Rather sub- 
stituted service enters here (compare Sperl, page 763: 
“The compulsion of acceptance is furthermore shown by 
the fact that also the resistance which the receiver may 
make against the service is broken since substituted serv- 
ice enters. The substituted service—it rather should be 
ealled service substituted—is entering in the following 
eases: 1. by unjustified refusal of acceptance.”). 

' The ZPO provides for different kinds of substituted 
service, among others (compare Sperl) the Service by 
Publication and the appointment of a curator. It is 
given first of all (#116 ZPO) for persons of unknown 
whereabouts. But the same also applies, according to 
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#121 ZPO, in the case where service in a foreign country 
has been attempted in vain. This happened in our case. 
Therefore, although service was not made in the legally 
required method, it has served the purpose which every 
service has, namely, to make the document available to 
the addressee and that from then on it is only up to her 
to accept and acknowledge it. Therefore, the lack of 
service was compensated for and the illegal refusal of 
acceptance can’t be used to the advantage of the addressee. 


4. Lack of representation (#446, No. 5, ZPO). 


~The appointment of the curator allegedly was due to 
the untrue statement of the plaintiff, claiming that the 
defendant could not be served. This is not correct. The 
brief ON 5 refers to “Not to be reached under the given 
address” and “Delivery impossible”, which the plaintiff 
had to assume, since the writ of summons to appear was 
returned as undeliverable. If a mistake was made, it was 
made not by the plaintiff but by the court which—as afore- 
said—did not comply with the requirements of #120 ZPO. 
Besides, the answer to the appeal claims justifiably that 
the defendant was acting in the suit behind the scenes. 
The curator uses in his brief, among others, the testimony 
of the defendant in the criminal proceeding against the 
plaintiff. The Supreme Court can’t get away from the 
impression that the defendant has refused the acceptance 
of the papers because she does not want to officially par- 
ticipate in the procedure. In any event, the defendant 
has not been deprived of the opportunity to appear and 
the invalidity for lack of service does not seem to be 
valid. 

The reasons for the invalidity which were brought are 
therefore in the opinion of the Supreme Court not valid. 
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II. Deficiencies. 


' Hereby we come to the decisive question of facts. It all 
depends whether the proof for adultery is considered to 
be established. The appeal is trying on the one hand to 
question the credibility of the witnesses and is arguing 
on the other hand that letters (not even written by the de- 
fendant but letters which she has received) never could 
be suitable to bring the proof for adultery, except if 
adultery would be explicitly admitted in them. It seemed 
grotesque to conclude adultery from the fact that she has 
kept these letters. 

_ The Court admits that separately neither the letters 
nor the testimony of the witnesses would have given full 
evidence of adultery. A certain amount of prejudice on 
the part of the witnesses in favor of the plaintiff is obvi- 
ous. If a woman is keeping love letters which were writ- 
ten to her does not mean necessarily that she approved 
of their contents. But here the appeal goes too far, be- 
lieving that letters could only establish proof for adultery 
if this is explicitly admitted. This very rarely ever will 
occur. But the tenor of letters can say a great deal and 
not only the tenor of letters written by the defendant but 
also of letters written to her. The tenor of the submitted 
letters from “A” as well as from “B” and “C” at least 
express harmony. If this tenor would not have been in 
accordance with the relation of the letter-writer to the de- 
fendant, she should have forbidden it or she should not 
have accepted any further letters. But nothing of this 
‘kind happened—to the contrary. The letters which fre- 
‘quently followed each other in close sequence show from 
their content that the defendant had been answering them 
‘in the meantime and they have always again the same 
harmonious tone. They deal with rememberance of the 
‘past, apparently tender meetings and are talking about 
longing expectancy of one in the future. 
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Translation of Liechtenstein Judgment 


‘But the most important part: these letters completely 
conform with the statements of the witnesses. Thereby 
the witnesses are confirmed by the letters and the letters 
are confirmed by the witnesses. Therefore the Supreme 
Court is of the same opinion as the Appellate Court that 
the conformity of the testimony of the witnesses with 
the confirmation by the letters gives definite proof. In 
any event, they show moments—as expressed in the ap- 
peal brief itself—which generally in life justify suspicion. 
The proof of adultery being thus established, the court 
then had no reason to take further evidenee. Therefore, 
no lack of a thorough investigation in the litigation can 
be seen by the fact that the witnesses, named by the 
curator, were not heard. They could not have destroyed 
the proof which was brought by the letters in combination 
with the testimony of the plaintiff’s witnesses. If the 
appellant complains that not even the witnesses named 
by the Ehebandsverteidiger were heard, these witnesses 
are no others but the same, which the Ehebandsverteidiger 
took over from the briefs of the curator for the defendant. 


III. Incorrect Findings of Law. 


The appellant believes that this is shown in the ignoring 
of the alleged condonation. To conclude from a letter 
from the defendant and from a letter of her curator as 
the then legal adviser of the defendant the condonation 
of the plaintiff which allegedly was until 20.9.49, resp. 
6.2.1950, is preposterous. Rather the interpretation the 
Appellate Court gives of the declaration of the plaintiff 
at the hearing ON 41, is the only correct one. The plaintiff 
then stated that the defendant had condoned his abuses 
of the marriage and was submitting the above-mentioned 
letters. They at the most could only be proof of the 
willingness of the defendant to a reconciliation, but never 
of the condonation of the plaintiff. But the plaintiff has 
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Translation of Liechtenstein Judgment 


not any more referred to the condonation of the defendant 
which, after all as aforesaid, does not mean more than 
the willingness to forgive under certain conditions. 

For a person who is not familiar with the Liechtenstein 
matrimonial law, it may seem strange that the plaintiff 
can bring a suit for adultery while being legally married 
is sharing bed and board with another woman and has 
fathered a child by her. Without any doubt he therefore 
is not less guilty than the defendant. For this reason 
the judgments have found both parties guilty. But the 
Liechtenstein law does not speak of a compensation of 
reasons for a divorce in the sense that the one, who him- 
self has abused the marital relationship, cannot claim any 
longer the offense of the partner. And also it does not 
provide for the claim—in contradiction with newer matri- 
monial laws—that one partner has primarily caused the 
impairment of the conjugal life. Rather can each one in 
such a case claim the grounds for the divorce the other 
one has given, whereby the guilt of both parties then is 
expressed in the judgment. This solution of the Liechten- 
stein law is entirely justified. The defendant, having 
been faced with the abuses of the marital relationship by 
the plaintiff, should have sued him for a divorce on the 
grounds of his own guilt. But during the existence of the 
marriage she was not entitled to pay her husband back 
with the same coin. Thereby she became just as guilty 
as he. 

' Now, one still could argue that the plaintiff who went 
his own way and even entered into another marriage, 
thereby has condoned the conduct of his wife or has 
renounced his right to claim the grounds for a divorce. 
But in the opinion of the Supreme Court it would go too 
far to interpret this as his intention. But furthermore 
it would also be a doubtful application of law, because it 
had to lead to the result that, against the matrimonial 
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rules, both spouses could go their own way and neither 
one of them would have the right any more to dissolve the 
marriage. The right conception rather is: as long as a 
marriage exists, neither the one nor the other spouse can 
take the liberty to violate the conjugal faithfulness. The 
only right way is, to dissolve the marriage. Only thereby 
order can be established while otherwise would be eternal 
chaos. 


IV. Costs. 


C. Reply brief of the Ehebandsverteidiger. 


Vaduz, February 5th, 1954 


In the Name of the Supreme Court of the Principality of 
Liechtenstein. 


The President The Clerk of the Court 
signed: Gschnitzer signed: Gabriel Negele 


Dr. L. Marxer, Vaduz 
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_ Reply to Appellee’s Counterstatement of the Case ... 


Argument: 


Pornt I—Appellee has failed to refute appellant’s 


argument that the judgments made by the New 
York Supreme Court were validly made; that 
full faith and credit must be given to such judg- 
ments in the District of Columbia, at least to 
the extent that any judgment hereinafter made 
in appellant’s favor can he satisfied out of as- 
sets in this jurisdiction; and that, accordingly, 
the District Court erred when it granted appel- 
lee’s motion for summary judgment .......... 


Pornt I]—Appellee has totally failed to refute ap- 


pellant’s argument that the District Court erred 
in granting appellee’s motion for summary 
judgment, because the facts before that Court 
established that appellant did have some valid 
claim against apocilee acc s sce as aust wes snawere 


Porxt IJI—The District Judge abused the discre- 


tion vested in him when he denied appellant’s 
motion to amend her complaint to assert a claim 
against appellee for reimbursement of her ex- 
penditures for necessaries ............+-..05 
A. The Timeliness of Appellant’s Amendment 
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APPEAL FROM ORDER AND JUDGMENT OF THE UNITED States 
Districr Court Fork THE District oF CoLUMBIA 


OT 


REPLY BRIEF FOR APPELLANT 
MARGOT VON OPEL 





Reply to Appellee’s Counterstatement of the Case 
A. 


' Since prior to January 1951 appellant, Margot von Opel, 
has been a resident of the City, County and State of New 
York (J. A. lla). On January 27, 1958 appellant was 
duly granted citizenship of the United States of America. 


B. 


| At page 2 of Appellee’s Brief reference has been made 
to litigation, in the Principality of Liechtenstein and in 
Switzerland, in which appellant and appellee were named 
as parties. The statements there made by appellee con- 
cerning such litigation are based upon two affidavits, 
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made by Clifford Forster, which have been printed at 
pages A-1 to A-4 of Appellee’s Appendix. 


The Liechtenstein proceedings were had without notice 
to appellant, without service of process upon her, and 
without any authorized participation whatsoever on her 
part. The divorce decree rendered therein contained no 
provisions for appellant’s maintenance and support. Ap- 
pellant has been advised by counsel that, insofar as she 
is concerned, the Liechtenstein proceedings always have 
been and now are entirely null, void and of no legal effect 
in the United States of America (J. A. 18a). 


Through no fault of appellant, the record before this 
Court is devoid of any pleadings or affidavits upon which 
she can base any further reply to the many misleading 
and inaccurate statements made in the Forster affidavits. 
It was over the objections of appellant’s counsel that 
‘said affidavits were submitted for consideration to the 
‘District Court below after oral argument had been heard 
upon the two motions which resulted in the final order 
and judgment from which this appeal has been taken. 
For the reasons set forth at pages 18-19, infra, it 
is respectfully submitted that the facts concerning the 
Liechtenstein and Swiss proceedings were not relevant 
to the matters to be decided by the District Court below, 
nor are they relevant to the issues to be determined upon 
this appeal. However, in the event that this Court should 
consider such facts to be relevant on this appeal, appel- 
lant has made a contemporaneous motion for an order 
permitting her to serve and file supplemental affidavits 
and an additional reply brief concerning such foreign 
proceedings. 


Cc. 


At page 2 of Appellee’s Brief, the statement is made 
erroneously that the Fifth Claim set forth in appellant’s 
proposed amended and supplemental complaint arose out 
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of the action for separation, maintenance and support 
instituted by appellant in New York County Supreme 
Court in or about January, 1951. On the contrary, such 
proposed claim was an alternative claim based upon 
appellant’s allegations that, by reason of appellee’s de- 
sertion and abandonment of appellant, his legitimate wife, 
and his wilful and total failure to perform his obliga- 
tions to maintain and support her, since in or about 
1950 she had been compelled to and did expend out of 
her separate estate, or otherwise had obligated herself 
to expend therefrom, the total sum of $425,000.00 for 
necessaries commensurate with her station in life and 
the means and station in life of appellee. 


ARGUMENT 
POINT I 


. Appellee has failed to refute appellant’s argument 
that the judgments made by the New York Supreme 
Court were validly made; that full faith and credit 
must be given to such judgments in the District of 
Columbia, at least to the extent that any judgment 
hereinafter made in appellant’s favor can be satisfied 
out of assets in this jurisdiction; and that, accord- 
ingly, the District Court erred when it granted appel- 
lee’s motion for summary judgment. 


‘In Point I of his brief (pp. 5-8), appellee has sought 
to avoid the full impact of the arguments raised by 
appellant on this appeal by characterizing the judgments 
made by the New York Supreme Court as in personam 
judgments only. Appellee has studiously avoided meeting 
appellant’s valid arguments that, because all of appellee’s 
tangible and intangible property in New York State was 
sequestrated prior to the making of the judgment of 
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separation and the judgments for unpaid arrears of 
support payments, the New York Court had full authority 
to make such judgments; that, because prior to the mak- 
ing of said judgments appellee’s residual interests in 
vested assets in New York State were duly sequestrated, 
said judgements must be afforded full faith and credit 
in the District of Columbia at least to the extent that 
any judgment hereinafter awarded in appellant’s favor 
ean be satisfied out of the same vested assets which now 
are physically located here; and that, by reason of the 
foregoing, the District Court erred when it granted ap- 
pellee’s motion for summary judgment and dismissed the 
original complaint. 


In his memorandum opinion (J. A. 38a) given below, 
Judge McGuire unquestionably erred when he held that 
the New York Court was lacking in authority to make an 
award of alimony in its order and judgment of separation, 
_and to make the resulting judgments sued upon in this 
action. This error was reflected in the first Conclusion 
_ of Law made in the order and judgment from which this 
appeal has been taken (J. A. 41a). This error provided 
the sole ground for the granting of summary judgment 
in appellee’s favor. 


That the District Judge made fundamental errors which 
require that such judgment be reversed already has been 
made clear in Point I and Point II of Appellant’s Brief. 
There is no need to repeat here what previously has been 
said on appellant’s behalf. However, it would be ap- 
propriate to consider briefly the one case (Reschofsky 
v. Reschofsky, 272 App. Div. 694) cited by the District 
Judge in support of his holding that the New York 
Court lacked authority to make an award of alimony in 
the order and judgment of separation, and to make the 
judgments sued upon in this action. The Reschofsky case 
has been relied upon by appellee at page 7 of his brief. 
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In the Reschofsky case, the plaintiff wife had com- 
menced a separation action in New York against her non- 
resident defendant husband by service of the summons 
by publication. The defendant did not appear in the 
action. A judgment of separation was then entered in 
favor of the wife, directing that the husband pay alimony 
to her. There had been no sequestration of defendant’s 
property in the State of New York prior to the entry of 
the judgment of separation. Thereafter, the defendant 
appeared specially and moved to modify the judgment 
by striking therefrom the provisions for payment of ali- 
mony on the ground that the New York Court was with- 
Out jurisdiction to enter an in personam judgment against 
him. From the order of the Supreme Court, which denied 
his motion, the defendant appealed to the Appellate Divi- 
sion. In correctly holding that the lower court should 
have granted the defendant’s motion, the Appellate Divi- 
sion said, at page 695: 


“In an action for separation against a non-resident 
defendant who is served by publication, though the 
court may render a default judgment effectively dis- 
solving the marital status, it may not award alimony 
or a money judgment against a defendant where he 
does not appear generally, in the absence of a prior 
seizure of his property i this State (Citing cases) 
. . .” (Emphasis supplied). 


' Prior to the entry of the order and judgment of separa- 
tion by the New York Supreme Court in favor of appel- 
lant, all of appellee’s tangible and intangible property 
in the State of New York was seized and sequestrated by 
an order (J. A. 24a) made pursuant to §1171-a of the 
New York Civil Practice Act. Consequently, it was 
proper for the New York Supreme Court to make an 
award of alimony in its order and judgment of separation, 
and to make the resulting judgments sued upon in this 
action. Therefore, the District Judge, in relying upon 











6 


the Reschofsky case, should have denied appellee’s motion 
for summary judgment because said case directly sup- 
ported appellant’s contentions and directly opposed ap- 
pellee’s contentions made in the Court below. 


If it be presumed that in his brief appellee has made 
an effort to seek to convince this Court that the New 
York Supreme Court was lacking in authority to make an 
award of alimony in its order and judgment of separa- 
tion and to make the resulting judgments sued upon 
herein, it is apparent that appellant’s effort must fail 
_ for the reasons stated in Point I of the Appellant’s Brief. 
- And, indeed, it is clear that none of the cases cited by 
appellee in his brief serve to give him any aid or com- 
fort on this appeal. 


In Matthews v. Matthews (second appeal), 247 N. Y. 32, 
the New York Court of Appeals held that it was improper 
for a lower court in a judgment of separation to make 
an award of alimony against a non-resident defendant, 
_ who had been served with process by publication and who 
had not personally appeared in the action, where the de- 
fendant’s property in the State of New York had not 
been sequestrated prior to the entry of the judgment. 


Reschofsky v. Reschofsky has been discussed above. 


In Baylies v. Baylies, 196 App. Div. 677 (1921), the 
Appellate Division correctly reached the same conclusion 
as did the Court of Appeals in the Matthews case. How- 
ever, this lower appellate court did not discuss the effect 
of prior sequestration of the defendant’s property on the 
decree of divorce and alimony made therein, because the 
New York sequestration statute was not enacted and did 
not become effective until more than two years after the 
Baylies case had been decided ($1171l-a, New York Civil 
Practice Act, added by L. 1923, ch. 51, effective Septem- 
ber 1, 1923; amended by L. 1940, ch. 226, effective Sep- 
tember 1, 1940). 
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. In Lansdale v. Lansdale, 1 App. Div. 2d 374, the de- 
. fendant husband, who formerly had lived in the State of 
_ New York and who had been served with process outside 
of that State in an action for separation commenced by 
_his plaintiff wife, made a special appearance to obtain 
a ruling that the New York Court had not obtained per- 
'sonal jurisdiction over him. Thereafter, the plaintiff 
obtained an order sequestrating all of defendant’s prop- 
-erty in that State. The appeal to the Appellate Division 
| was concerned only with matters of procedure and, there- 
fore, has no particular application to the issues raised 
.on the instant appeal. However, it may be noted that 
in the text of its opinion, the appellate court did say, at 
page 381, that although no personal jurisdiction may 
have been obtained over the non-resident defendant, the 
Supreme Court nevertheless had the power to award 
.alimony and counsel fees in that action because there 
-had been prior sequestration of the defendant’s property 
in New York State. 


In Zuhlke v. Prudential Life Insurance Co., 244 App. 
Div. 549, it also was held that a decree of alimony may 
‘be entered against a non-resident defendant where his 
‘property in the state has been sequestrated prior to the 
entry of judgment. It is worthwhile to repeat here what 
was said at page 12 of Appellant’s Brief—that the 
Zuhlke case and other eases there cited hold that in- 
tangible interests of a non-resident defendant in property 
located in the State of New York may be sequestrated. 
All of the intangible interests of Fritz von Opel in prop- 
erty which had been vested by the Alien Property Custo- 
dian and which was then physically located in New York 
State were sequestrated by order of the New York 
Supreme Court in April 1951, prior to the entry of the 
judgment of separation made in favor of appellant 
against appellee. Such vested property was removed 
to the District of Columbia in 1955, and it still is located 
here. 
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The other cases cited in Point I of Appellee’s Brief give 


no more support to him than those discussed above. 


For the reasons set forth in Point I of Appellant’s 
Brief, and for the reasons stated above, it is respectfully 
requested that this Court reverse the judgment made 
below; and, under Rule 15(d) of the Federal Rules of 
Civil Procedure, also grant appellant leave to serve a 
supplemental complaint setting forth two additional causes 
of action based upon judgments duly made in the New 


York separation action subsequent to the commencement 


of this suit. 


POINT Il 


Appellee has totally failed to refute appellant’s 


argument that the District Court erred in granting 
‘appellee’s motion for summary judgment, because the 
the facts before that Court established that appellant 


did have some valid claim against appellee. 


In Point II of Appellant’s Brief (pp. 18-19), it is re- 
spectfully submitted that the judgment appealed from 


must be reversed because the facts before the District 


Court established that even if appellant was not entitled 
to any relief upon the two causes of action as pleaded in 


her original complaint she, nevertheless, did have some 


valid claim against appellee upon which relief could be 
granted. Such facts provided adequate ground for amend- 


ment of the complaint. Thus, when the District Court 


decided that appellant’s original complaint was insuffi- 
cient, it should have allowed her to amend her complaint 
to set forth a claim against appelee flowing from all of 


the facts she had alleged. Consequently, it was error 


for the lower Court to proceed to enter summary judg- 
ment in favor of appellee after appellant had shown that 
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she possessed a valid claim against him. (See cases cited 
at p. 19 of Appellant’s Brief). For such reasons, the 
judgment appealed from must be reversed. 


In this brief, appellee has made no answer at all to 
the foregoing. 


POINT III 


The District Judge abused the discretion vested in 
him when he denied appellant’s motion to amend her 
complaint to assert a claim against appellee for reim- 
bursement of her expenditures for necessaries. 


It already has been shown in Point III of Appellant’s 
Brief (pp. 19-24) that it was error for the District Judge 
to deny appellant’s motion for an order granting her leave 
to serve an amended complaint in which was set forth 
the above-described proposed alternative Fifth Claim 
against her appellee husband. 


The District Judge did not give any reason for his 
denial of appellant’s motion (J. A. 40a, 42a). Now, in 
Point II of his brief (pp. 8-11), appellee proposes that 
this action of the District Judge did not amount to an 
abuse of his vested discretion. Thus, it may serve a 
useful purpose if the various contentions of appellee are 
considered here. 


A. The Timeliness of Appellant’s Amendment Motion. 


In a pre-trial order made in the instant action on March 
5, 1957, Hon. Burnita Matthews, D. J. granted appellant 
leave to file a motion for an order permitting her to serve 
and file an amendment and supplemental complaint. This 
motion was then promptly made on appellant’s behalf 
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(J. A. 32a), and was submitted to Judge McGuire for 
decision at the same time as was appellee’s motion for 
summary judgment. 


At page 9 of his brief, appellee argues that appellant 
was negligent and guilty of laches in not making her 
amendment sooner than she did. However, this argu- 
ment is specious. 


This action was commenced on February 24, 1955 when 
personal service of the summons and original complaint 
was made upon appellee Fritz von Opel in the District 
of Columbia. In April 1955, appellee made a motion to 
set aside service of the summons and complaint, to dis- 
miss the complaint on the grounds of forum non conveni- 
ens or, in the alternative, for summary judgment. Pursu- 
ant to several stipulations made by the attorneys for 
both parties, the return date of appellee’s motion was 
adjourned until November 2, 1955. However, by stipula- 
tion dated October 27, 1955, appellee was permitted to 
withdraw his pending motion without prejudice, and it 
was agreed that appellee might raise the objections set 
forth in his motion by answer or by a motion subse- 
quently to be made. Appellee’s answer thereafter was 


served and filed on or about November 2, 1955—more 


than eight months after the complaint had been served. 
In March, 1957 appellee renewed his motion and, in the 


_above-mentioned pre-trial order, appellant was granted 


leave to file her proposed cross-motion. There can be 
no dispute concerning these facts. 


“. , . The determination of timeliness of an amend- 
ment and of laches of the moving party depends entirely 


upon the particular facts and circumstances of each case 
and delay alone is not necessarily the decisive factor. 


Thus the court, exercising a wise discretion, may allow 


amendment after pleading time, after issue has been 
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joined, after dismissal of the complaint, after pre-trial 
conference, when trial is about to begin, during the course 
of trial, after verdict or judgment, and even on appeal or 
after remand . . .” (Citing cases). 1 Barron and Holt- 


| zoff, Federal Practice and Procedure, Rules Edition 


(1950), § 446, pp. 887-891. 


It is clear from the facts and circumstances of this 


/ case that the time when appellant made her motion to 


amend could not properly serve as a basis for denying 


_ her motion. This is especially true where, as here, counsel 


for both parties mutually agreed upon postponements of 
legal proceedings; both parties and their counsel were 
waiting upon the results of other court proceedings in 
which appellee Fritz von Opel was seeking the return of 


' vested assets, and upon the coming to fruition of various 


legislative and executive proposals pertaining to the re- 


. turn of vested assets to the former owners thereof; and 


appellant, who has received no monies from appellee for 


' her maintenance and support since in or about 1950, has 


been required to guard against making any unnecessary 


‘or further burdensome expenditures while pursuing her 


rightful claims against her appellee husband. 


Moreover, it has been held that a party desiring to 


amend a pleading should not be required to show dili- 


gence and to show that his neglect to file a more timely 
amendment is excusable; these requirements are found in 
Rule 13(f) relating to omitted counterclaims and are not 


- eontained in Rule 15, which is broader in scope. 1 Barron 
' and Holtzoff, Rules Edition, Supp. Vol. 1, § 446; Arm- 


strong Cork Co. v. Patterson-Sargent Co., 10 F. R. D. 
534 (D. C. Ohio 1950). 


By way of example, it is seen that in Singer Mfg. Co. 
v. Shepard, 13 F. R. D. 509 (D. C. N. Y. 1953) amendment 


was allowed two and one-half years after the action had 
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been commenced; in Goldenberg v. World Wide Shippers 
& Movers of Chicago, Inc., 236 F. 24 198 (C. A. 7th 
1956) two years after commencement of the action and 
two days before trial; in Maschmeijer v. Ingram, 97 F. 
Supp. 639 (D. C. N. Y. 1951) two years after commence- 
ment of the action; in Woldow v. Edgemoor Realty Co., 
81 F. Supp. 800 (D. C. Del. 1949) one and one-half years 
after the action had been instituted; and in Armstrong 
Cork Co. v. Patterson-Sargent Co., supra, one year and 
three months after the action had been commenced. 


In any event, it is clear that the time when the amend- 
ment application is made is not in itself important. Thus, 
when a motion to amend is made, the court should con- 
sider whether or not the responding party will be unduly 
prejudiced and the ends of justice will be served if the 
proposed amendment is allowed. In the instant action, if 
appellant had been allowed to amend her complaint, not 
‘only would appellee not have been unduly prejudiced, but 
also the ends of justice would have been served. Further- 
more, at the time of the argument of appellee’s motion 
for summary judgment, the District Court should have 
‘allowed appellant to amend her complaint. Lloyd v. 
‘Umted Liquors Corp., 203 F. 2d 789 (C. A. 6th 1953); 
and eases cited in Point II of Appellant’s Brief, p. 19. 


B. The Erroneous Contention That Appellant’s Proposed 
Fifth Claim Was Properly Disallowed as Being a 
New Cause of Action. 


In the Court below, and at page 9 of his brief, ap- 
_pellee has made the erroneous contention that appellant 
could not make her proposed Fifth Claim against ap- 
pellee because that claim constituted a new cause of action, 
the pleading of which was not allowable. 


It is obvious that, if the District Judge did base his 
denial of appellant’s motion to amend on the foregoing 
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erroneous contention, his decision must be reversed by this 
Court. The question of whether or not a plaintiff is seek- 
ing to plead an entirely new claim or cause of action by 
way of amendment, or merely to plead with respect to 
a claim arising out of the conduct, transaction or oc- 
| currence set forth in the original pleading, arises only 
when there is an existing problem as to whether or not 
| a statute of limitations might be pleaded in defense of 
the proposed claim. Here there is no contention by ap- 
pellee that appellant is precluded from making any of her 
_ proposed claims against him by reason of the applica- 
tion of any statute of limitations; nor could such a con- 
' tention successfully be made. Consequently, there was 
and is no need to consider the application of Rule 15(c) 
- of the Federal Rules of Civil Procedure pertaining to 
: the relation back of proposed amendments to the date 
_ of the original pleading so as to hurdle the barrier set 
' up by a statute of limitations. Nevertheless, appellant’s 
| Fifth Claim did arise out of the conduct, transactions 
and occurrences set forth or attempted to be set forth in 
her original complaint—i. e. appellee’s wrongful and wil- 
ful failure and refusal to maintain and support her; 
therefore, even if the time period fixed by an applicable 
statute of limitations had expired, appellant’s proposed 
_ Fifth Claim would be allowable by reason of the provi- 
sions of Rule 15(c). 1 Barron and Holtzoff, Federal 
Practice and Procedure, Rules Edition (1950), § 448, pp. 
899, et seq. 


‘©. The Inapplicability of the Doctrine of Forum Non 
Conveniens. 


In the Court below, and at pages 9-11 of his brief, appel- 
lee has contended that it was proper for the District Judge 
to refuse to allow appellant to amend her complaint, in 
order to assert against appellee a claim for reimbursement 
of her expenditures for necessaries, upon the alleged 
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ground that the District of Columbia was not a convenient 
forum wherein appellant’s claims could be tried. How- 
ever, appellee’s argument, thus founded upon the doctrine 
of forum non conveniens, is untenable for several rea- 
sons; and, if the District Judge’s refusal to allow appel- 
lant to amend her complaint was based upon that doc- 
trine, his decision must be reversed by this Court. 


{1) In the lower Court, appellee made a motion to dis- 
miss the original complaint upon the ground of forum 
non conveniens and for summary judgment (J. A. 8a). 
The District Judge granted appellee’s motion for sum- 
mary judgement. It necessarily follows, therefore, that 
the District Judge rejected appellee’s motion for dismissal 
of the original complaint upon the ground of forum non 
conveniens because the lower Court did take jurisdiction 
over the action, proceeded to determine the issues thereof, 
and entered final judgment against appellant on the merits. 
Consequently, the District Court could not properly re- 
fuse to allow appellant to amend her complaint by holding 
that it would refuse to take jurisdiction of her proposed 
elaim upon the ground of forum non conveniens when it 
already had taken jurisdiction over the action. 


(2) Moreover, it is clear that the doctrine of forum 
non conveniens is inapplicable to the instant action. 


Appellant, who now is a citizen of the United States of 


‘America, is a resident of the City and State of New York. 
‘Appellee is a resident of Switzerland. Appellant, in 


April 1951, duly sequestrated all of appellee’s intangible 
interests in valuable vested assets which then were physic- 
ally located in New York City and which have been 
physically located in the District of Columbia since 1955. 
It is apparent that the District of Columbia is the appro- 
priate forum for the determination of all issues existing 
between the parties to this action. 
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The Supreme Court of the United States, in Gulf Oil 
Co. v. Gilbert, 330 U. S. 501, carefully explored the doc- 
trine of forum non conveniens as it is administered in 
the Federal courts and set forth the basic fundamental 
rules concerning its applicability. In that case, the Court 
stated at page 506: 


“. . . In all cases in which the doctrine of forum non 
conveniens comes into play, it presupposes at least 
two forums in which the defendant is amenable to 
process; the doctrine furnishes criteria for choice 
between them.” 


and at page 508: 


“. . . But unless the balance is strongly in favor of 
the defendant, the plaintiff’s choice of forum should 
rarely be disturbed.” 


The Court also said, at page 509, that the cases are 


“. . . rare . . . where the doctrine should be ap- 
plied.” 


Not only is the instant action not one of the “rare” 
cases where the doctrine should be applied; but also the 
doctrine of forum non conveniens cannot even permissibly 
be invoked in this action because, for all practical pur- 
poses, there are not “at lease two forums in which the 
defendant is amenable to process.” 


The courts of Switzerland, where appellee resides, in 
the absence of reciprocity need not and presumably would 
not enforce the judgments sued upon in this action. There- 
fore, service of process upon Fritz von Opel in Switzer- 
land would have been fruitless. Furthermore, since ap- 
pellee removed himself from this jurisdiction only a few 
days after process was served upon him here, presumably 
to return to Switzerland, there is no other jurisdiction 
within the United States of America where appellee is 
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amenable to personal service of process. It was only due 
to the fortuitous circumstances that appellee briefly came 
within the jurisdiction of this Court that appellant was 
able to find even one single forum within which to in- 
stitute the present action. Since two forums do not exist 
where suit could have been brought in the instant case, 
the doctrine of forum non conveniens cannot be applied. 
There being only one forum, the lower court could not 
make any “choice between them.” 


However, even if it were to be determined that the doc- 
trine were applicable to the present case, a decision that 
the District Court would refuse to take jurisdiction over 
appellant’s amended claims could not properly be made 
because there was no showing that “the balance (of inter- 
ests) is strongly in favor of the defendant.” Exactly 
the contrary was true. 


It is incontrovertible that the District Court had juris- 
diction over the instant action under Section 1332 of 
Title 28 of the United States Code, and Section 11-306 
of the District of Columbia Code. 


Upon the assumption that appellee might be open to 
suit in some Swiss forum, in addition to the District 
_ Court, the considerations which were to be weighed by 
_ that Court in determining whether or not to divest itself 
of jurisdiction are found at page 508 of the United 
States Supreme Court’s opinion in Gulf Oil Co. v. Gilbert, 
supra. 


Such considerations are: 
(a) “the private interest of the litigant”; 


(b) “the relative ease of access to sources of proof”; 


(ec) the making of the “trial of the case easy, expedi- 
tious and inexpensive” ; 
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(d) the question “as to the enforceability of a judg- 
ment if one is obtained”; and 


(e) the “relative advantages and obstacles to fair 
trial”. 


Upon analysis, it is reasonably clear that appellant’s 
choice of forum should not have been disturbed because 
the facts, as applied to each of the foregoing considera- 
tions, preponderate in her favor and because, most 
definitely, it cannot be said that “the balance is strongly 
in favor of the defendant.” 


Moreover, it must not be forgotten that Chief Judge 
Laws of the District Court, in denying appellant’s motion 
to intervene in appellee’s suit against the Attorney Gen- 
eral, said: 


“The inference appears plain that the New York 
decree must be reduced to judgment here . . . that 
appropriate service be made and Fritz von Opel be 
given an opportunity to defend in proceedings in 
this jurisdiction.” 


It should furthermore be noted that, even if such were 
found to have been caused by this suit, “Mere incon- 
venience to a non-citizen is not a ground for refusing 
jurisdiction.” Latimer v. S/A Industrias Reunidas F. 
Matarazzo, 91 F. Supp. 469, 472. 


And, in connection with the facts relevant to the in- 
stant motion, see also the following cases: 


Wheeler v. Societe Nationale Des Chemins De Fer, 
108 F. Supp. 652; 
Wilson v. Seas Shipping Co., 78 F. Supp. 464; 
! Neal v. Pennsylvania R. R. Co., 77 F. Supp. 423; 
Ferguson v. Ford Motor Co., et al., 77 F. Supp. 
425; and 
Cox v. Pennsylvania R. R. Co., 72 F. Supp. 278. 
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The cases of Curley v. Curley, T4 App. D. C. 163, 
120 F. 2d 730, cert. den. 314 U. S. 614; Gill v. Gill, 193 
F. 2d 34 (C. A. D. C. 1951); and Szmons v. Simons, 
88 App. D. C. 180, 187 F. 2d 364, cert. den. 341 U. S. 951, 
obviously have no application to this action for the 
reasons stated above. 


D. The Irrelevancy of the Forster Affidavits. 


At the beginning of the instant brief, special reference 
has been made to the two affidavits of Clifford Forster 
which have been printed at pages A-1 to A-4 of Appellee’s 
Brief. As previously noted these affidavits make refer- 
ence to certain litigation, in the Principality of Liechten- 
stein and in Switzerland, in which appellant and appellee 
were parties. 


In the third of the Questions Presented on the first 
page of Appellee’s Brief, the question is raised whether 
or not, in light of certain allegations made in the Forster 
affidavits, the District Court below abused its vested dis- 
erection in denying appellant’s motion to amend her com- 
plaint to assert a proposed Fifth Claim for reimbursement 
for her expenditures for necessaries. That question must 
be answered affirmatively for the following substantial 
reasons. 


(1) The contents of the Forster affidavits relate only 

to matters of disputed fact which might have been raised 
by appellee in defense of appellant’s proposed Fifth Claim, 
if the District Court below had allowed such claim to be 
made by suitable amendment of the complaint. In other 
words, the contents of such affidavits relate only to 
appellee’s one-sided view of the merits of appellant’s 
_ proposed Fifth Claim. However, when the Court below 
so exercised its vested discretion as to deny appellant’s 
motion to serve an amended complaint, it was not compe- 
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tent for that Court to pass upon either the sufficiency 
of the proposed Fifth Claim or the merits of that claim. 
‘See McNaughton v. N. Y. Central R. R. Co. (C. A. 7th 
1955), 220 F. 2d 835; Peterson Steels, Inc. v. Seidmon 
(C. A. 7th 1951), 188 F. 2d 193; Emich Motors Corp. v. 
General Motors Corp. (N. D. Ill. 1953), 15 F. R. D. 354, 
aff'd 229 F. 2d 714; Woldow v. Edgemoor Realty Co., 
supra; Bella v. Marine Transport Lines Inc. (S. D. N. Y. 
1956), 18 F. R. D. 410; Cravatts v. Klozo Fastener Corp., 
Et Al. (S. D. N. Y. 1954), 16 F. R. D. 454; Armstrong 
Cork Co. v. Patterson-Sargent Co., supra; Neuss Hesslein 
& Co., Inc. v. Carolina Freight Carriers Corp. (D. C. 
N. Y. 1950), 9 F. R. D. 695; Donohue v. N. Y. Life Ins. Co. 
(D. C. Conn. 1949), 9 F. R. D. 669; Bernstein v. Gluck, 
’ Et Al. (D. C. N. Y. 1947), 7 F. R. D. 201; Snyder v. Dravo 
Corp. (D. C. Pa. 1947), 6 F. R. D. 546; Rupe v. Associated 
Electric Co. (D. C. Del. 1946), 6 F. R. D. 309; Rucienskz 
v. Vanadium Corp. of America (W. D. N. Y. 1943), 
6 F. R. D. 313; Forster Music Publishers, Inc. v. Fred 
Fisher Music Co., Inc. (S. D. N. Y. 1944), 6 F. R. D. 314; 
Fischer v. Karl, Et Al. (D. C. N. Y. 1946), 6 F. R. D. 268; 
Lader v. Dahlberg (S. D. N. Y. 1941), 2 F. R. D. 49; 
Chutter v. KLM Royal Dutch Airlines (S. D. N. Y. 1954), 
20 Fed. Rules Serv. 15a.21, Case 4; and Bernstein v. N. V. 
Nederlandsch - Americkaanische Stoomvart - Maatschappij 
: (S. D. N. Y. 1946), 9 Fed. Rules Serv. 15a.21, Case 3. 


The issue to be decided by this Court is whether or not 
the District Judge abused his vested discretion when he 
denied appellant’s motion to amend her complaint. If, as 
noted above, the merits of appellant’s proposed Fifth 
Claim were not to be considered by the District Judge 
when making his decision upon appellant’s motion to 
amend, then any papers which may have been in the 
possession of the District Judge and which may have 
related to the merits of that proposed claim were not 
ig relevant or material to the making of his decision. But 
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the Foster affidavits relate only to the merits of appel- 
lant’s proposed claim. Consequently, such affidavits were 
neither relevant nor material to the decision made by the 
District Judge. 


Nevertheless, it can fairly be inferred that the District 
Judge did give serious consideration to the Forster aff- 
davits in making his decision upon appellant’s motion 
to amend her complaint. Recently, appellee sought and 
obtained from this Court additional time within which 
to print and file his brief upon the grounds, among others, 
that he wished to apply to the District Judge below 


for an order permitting appellee to supplement the record 


on appeal filed in this Court by adding thereto the two 
Forster affidavits. Appellant vigorously opposed appel- 
lee’s application, for the reasons stated herein; however, 


the District Judge proceeded to grant appellee’s applica- 
tion. Therefore, for all practical purposes, it is apparent 
that the District Judge has admitted that, in exercising 
his vested discretion to grant or deny appellant’s motion 


to amend, he did consider the merits of her proposed 
Fifth Claim as viewed in the light of the misleading and 


inaccurate Forster affidavits. Consequently, because it 
_ was not competent for the District Judge to pass upon 
either the sufficiency or merits of that claim, he abused 


his vested discretion when he did pass upon such suf- 
ficiency and merits. Accordingly, his decision must be 
reversed. 


(2) Moreover, even if it were competent for the District 
Judge to pass upon the merits of appellant’s proposed 
Fifth Claim in connection with her motion to amend, he 
clearly abused his vested discretion when he made a de- 
cision denying appellant’s motion after considering, over 
appellant’s objections, the misleading and inaccurate con- 
tents of the Forster affidavits to which appellant was given 
no opportunity to reply. Accordingly, his decision must 
be reversed. 








POINT IV 


Irreparable injury will be done to appellant unless, 
at the very least, leave is granted to amend her com- 


-plaint to assert a claim against appellee for reimburse- 
ment for her expenditures for necessaries. 


Appellee, Fritz von Opel, was duly and personally 


served with process in this action in the District of 


Columbia. This is uncontradicted. It is more than rea- 


‘sonably apparent from the record that appellee sought 
to evade and has evaded all attempts at personal service 
within the United States during the past and that he in- 
tends to evade such personal service in the future. If 


this Court grants appellant leave to amend her com- 
plaint, personal service will have been established; other- 
‘wise, she may well be relegated to having to assert her 
rightful claims in a foreign jurisdiction wherein Fritz 
von Opel has no assets. 


_ Accordingly, there can be no doubt that the interests of 
justice require that, at the very least, appellant be given 
leave to amend her complaint to set forth her proposed 
Fifth Claim against her appellee husband. Fritz von 
Opel has intentionally and continuously sought to avoid 
his just and legal obligations to support his legitimate 
wife, the appellant herein. Moreover, he has consistently 
and continuously flouted the laws of the State of New 
York and other jurisdictions by abandoning and refusing 
to support appellant, entering into a bigamous marriage, 
spawning two illegitimate children, and ignoring all orders 
and judgments duly made by the courts of New York 
(J. A. 16a-19a). Only after many years of frustration 
was appellant in this action finally able to serve appellee 
personally with process. To refuse to allow appellant 
to amend her complaint so as to take advantage of her 
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hard won personal service of appellee, Fritz von Opel, 
and to assert all claims she might have against him, would 
be to give the Court’s sanction and approval to Fritz von 
Opel’s deliberate course of seeking to evade his responsi- 
bility under New York law at the expense of an American 
citizen. Furthermore, unless appellant is permitted in 
this action to prosecute against appellee all of her claims 
which have accrued by reason of his contemptuous disre- 
gard of his legal obligations to maintain and support 
her, for all practical purposes appellant will have been 
deprived of her only opportunity to prosecute such claims 
and to obtain some small measure of financial relief from 
appellee, who now is a resident of Switzerland. Accord- 
ingly, it is both necessary and proper that there should 
be litigated in this action all issues which exist between 
the parties regarding the payments due from appellee for 
appellant’s maintenance and support. 


CONCLUSION 


The final order and judgment which granted appel- 
lee’s motion for summary judgment, dismissed the 
complaint on the merits, and also denied appellant’s 
cross-motion for an order granting her leave to serve 
an amended and supplemental complaint, should be 
reversed. 


Respectfully submitted, 


RUSSELL HARDY, 
Attorney for Appellant. 


JoHN Hartan AMEN, 
ALFRED J. JOLLON, 
Of Counsel. 
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Questions Presented 


1. Whether appellee sustained his burden of proving 
that there was no genuine issue of fact in this action 
and that he was entitled to judgment in his favor as a 
matter of law so as to justify the District Court’s grant- 
ing of his motion for summary judgment. 


2. Whether the judgments made by the New York 
court in favor of appellant wife and against appellee hus- 
band, after appellee’s tangible and intangible property had 
been sequestrated there, may be enforced in the District 
of Columbia against appellee or at least against his se- 
questrated interests in vested property now located here. 


3. Whether the facts before the District Court estab- 
lished that appellant had some valid claim against ap- 
pellee so as to require that appellant be permitted to 
amend her complaint and that appellant’s motion for 
summary judgment be denied. 


4. Whether the District Court abused its diseretion 
in denying appellant’s motion to amend her complaint 
before trial. 
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Jurisdictional Statement 


This is an appeal by plaintiff-appellant from the final 
order and judgment of the United States District Court 
for the District of Columbia, made by Hon. Matthew F. 
McGuire on May 20, 1956, which granted the motion of 
defendant-appellee for summary judgment, dismissed the 
complaint on the merits, and also denied appellant’s cross- 
motion for an order granting her leave to serve an 
amended and supplemental complaint. Jurisdiction of 
the District Court was based upon Section 1332 of Title 
28 of the United States Code (J. A. la). 





Statement of the Case 


This action was instituted by appellant Margot von 
Opel against appellee Fritz von Opel, her husband. Per- 
sonal service upon appellee of the summons and com- 
plaint herein was made in the District of Columbia on 
February 24, 1955. 


Appellant has been and now is a resident of the City 
and State of New York. She is a recipient of First Papers 
for citizenship in the United States of America. 


From in or about October 1950, to date, appellee has 
been a resident of St. Moritz, Switzerland. During said 
‘period he has not returned to the State of New York, 
wherein he previously had resided. From February 1942 
to June 19, 1945, appellee was held in custody in intern- 
'ment camps in the United States as a potentially danger- 
ous enemy alien. Subsequent to his release from internment 
he resided in the State of New York. Thereafter, having 
abandoned his wife, he secretly went to Switzerland, via 
Canada, on or about October 22, 1950, voluntarily but in 
lieu of deportation. From in or about March 1950, to 
date, appellee has wholly failed and refused to maintain 
and support appellant, his legitimate wife. 


In or about January 1951 appellant instituted an action 
- for separation, maintenance and support against appellee 
in the Supreme Court of the State of New York, New 
York County (Index No. 608/1951). Pursuant to an order 
made on January 12, 1951, the summons in that action 
was duly served upon appellee by publication; and true 
copies of the summons, complaint, order for service by 
publication, and the notice required by Rule 52 of the 
Rules of Civil Practice of the State of New York were 
duly mailed to appellee at his residence in St. Moritz, 
Switzerland (J. A. 13a, 21a). 
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Thereafter, by order made in the separation action on 
April 5, 1951, all real and personal and tangible and in- 
tangible property of appellee within the State of New 
York was sequestrated pursuant to §117l-a of the New 
York Civil Practice Act (J. A. 24a). This order appointed 
appellant as receiver and sequestrator of all of said prop- 
erty, which included appellee’s interests or claims of 
interest in certain shares of corporate stock which pre- 
viously had been vested in the State of New York by the 
Alien Property Custodian and were being held in the 
custody of the Federal Reserve Bank of New York. Appel- 
lant duly qualified as receiver and sequestrator of her 
husband’s property. It cannot be disputed that, among 
other things, she caused certified copies of the order of 
sequestration to be duly served not only upon the Attorney 
General of the United States, as Successor to the Alien 
Property Custodian, and the Federal Reserve Bank of 
New York; but also upon Isidor J. Kresel, Esq., appellee’s 
attorney of record in an action filed against the Attorney 
General in the United States District Court for the South- 
ern District of New York (Civil Action No. 50-70) wherein 
appellee sought recovery of the above-mentioned vested 
assets. 


Subsequently, on April 10, 1951, a hearing upon the 
merits of appellant’s action for separation, maintenance 
and support was held before Hon. Earle S. Warner, an 
Official Referee. An attorney, Stanley M. Zwaick, Esq., 
associated with the office of Edward J. Ennis, Esq., ap- 
pellee’s attorney in other pending litigation, was person- 
ally present at this hearing, although he stood mute 
throughout such hearing (J. A. 13a). 


Thereafter, on May 14, 1951, on the basis of the report 
of the Official Referee, an order and judgment of separa- 
tion was duly made by Mr. Justice Edward R. Koch, 
which judgment was entered in the office of the Clerk of 
New York County on May 15, 1951. The said judgment 
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provided that appellee should pay to appellant as and for 
her maintenance and support the sum of $60,000.00 per 
year, at the rate of $5,000.00 per month (J. A. 29a). 


Pursuant to an order dated February 17, 1954, made by 
Mr. Justice James B. M. MeNally, appellee was directed 
to show cause why an order should not be made directing 
- the Clerk of New York County to enter a money judgment 
in favor of appellant and against appellee in the sum of 
$165,000.00 for unpaid arrears of alimony which had ac- 
crued under the aforesaid judgment of separation between 
May 15, 1951 and February 16, 1954. In accordance with 
the terms of the order to show cause, a true copy thereof 
was duly served upon defendant by registered air mail 
on February 18, 1954. An order directing the entry of 
' the requested judgment was duly made by Mr. Justice 
Benedict D. Dineen on March 16, 1954, but only after a 

true copy of the proposed order and a notice of the settle- 
- ment thereof had been duly served upon appellee by reg- 
istered air mail. Pursuant to such order, the Clerk of 
New York County entered judgment in the sum of $165,- 
000.00, in favor of appellant and against appellee on March 
24, 1954 (J. A. 14a). The latter judgment (J. A. 3a) forms 
the basis of appellant’s first cause of action in the instant 
suit. 


Pursuant to an order dated December 22, 1954, made by 
Mr. Justice S. Samuel Di Faleo, appellee was directed to 
show cause why an order should not be made directing 
the Clerk of New York County to enter a money judgment 
in favor of appellant and against appellee in the sum of 
$50,000.00 for unpaid arrears of alimony which had 
accrued under the aforesaid judgment of separation be- 
tween February 17, 1954 and December 16, 1954. In 
accordance with the terms of the order to show cause, 
a true copy thereof was duly served upon appellee by reg- 
istered air mail on December 23, 1954. An order directing 
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the entry of the requested judgment was duly made by 
Mr. Justice Samuel H. Hofstadter on February 10, 1953, 
but only after a true copy of the proposed order and 
a notice of the settlement thereof had been duly served 
upon appellee by registered air mail. Pursuant to such 
order, the Clerk of New York County entered judgement 
in the sum of $50,000.00 in favor of appellant and against 
appellee on February 11, 1955 (J. A. 14a). The latter 
judgment (J. A. 5a) forms the basis of appellant’s second 
cause of action in the instant suit. 


In 1955, prior to the commencement of the instant 
action, the vested shares of stock, which were claimed by 
appellee Fritz von Opel and which had been held in the 
custody of the Federal Reserve Bank of New York, were 
removed from the State of New York to the District of 
Columbia at the request of the Attorney General of the 
United States. This removal was made notwithstanding 
the forceful objections made on behalf of appellant as 
receiver and sequestrator of the property of Fritz von 
Opel. (See von Opel v. von Opel, 154 N. Y. S. 2d 616). 


In October 1953 appellant, in her role as receiver and 
sequestrator, sought to intervene in an action pending in 
the United States District Court for the District of Colum- 
bia wherein appellee, acting under permission given him 
by the Supreme Court of the United States, sought recov- 
ery of the same vested assets which had been removed 
from the State of New York. Her application was denied 
by order of Hon. Bolitha J. Laws made on November 30, 
1953. This Court affirmed that decision on May 23, 1955. YUsAm 2B 
von Opel v. Uebersee Finanz-Korporation, 225 F. 2d 530 23 
It was the opinion both of Chief Judge Laws and of this 
Court that the strict provisions of the Trading with the 
Enemy Act, as Amended, prohibited appellant from inter- 
vening in the then pending suit against the Attorney Gen- 
eral. What is of special interest in the instant action is, 
however, that in his opinion Chief Judge Laws urged that 
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the decrees of the New York Supreme Court, made in the 
action for separation and maintenance, be reduced to 
judgment in the District of Columbia after appropriate 
service of process had been made and appellee Fritz von 
Opel had been given an opportunity to defend in proceed- 
ings conducted in this jurisdiction. Uebersee Finanz- 
Korporation v. Brownell, 116 F. Supp. 145. 


This action was commenced on February 24, 1955, when 
personal service of the summons and complaint was made 
on appellee Fritz von Opel in the District of Columbia. 
A few days after such service was made upon him, appel- 
lee departed from this jurisdiction, presumably to return 
to Switzerland (J. A. 9a). 


The complaint herein (J. A. la) sets forth two causes | 


of action, each of which is based upon the above-mentioned 
two final judgments duly made and entered in favor of 
appellant and against appellee by the Supreme Court of 
the State of New York. The first judgment is in the 
amount of $165,000.00 (J. A. 3a). The second judgment 
is in the amount of $50,000.00 (J. A. 5a). Neither of said 
judgments has been paid by appellee, either wholly or in 
part. 


In a pre-trial order made in the instant action on March 
7, 1957, Hon. Burnita Matthews, D. J. granted appellant 
leave to file a motion for an order permitting her to serve 
an amended and supplemental complaint. The new plead- 
ing would include a third and a fourth claim based upon 
two additional judgments totalling $90,000.00 which had 
been entered in appellant’s favor in the New York separa- 
tion action; and also an alternative fifth claim based upon 
appellant’s allegations that, because her appellee husband 
has wholly defaulted in his obligation to support her, she 
had expended or had obligated herself to expend for 
necessaries commensurate with her station in life the total 
sum of $425,000.00. 
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Thereafter, oral argument was heard by Hon. Matthew 
F. McGuire both upon appellee’s motion for summary 
judgment and upon appellant’s cross-motion for leave to 
serve her proposed amended and supplemental complaint. 
In an opinion, filed May 8, 1957, Judge McGuire granted 
appellee’s motion for summary judgment and dismissed 
the complaint on the merits; and he also denied appel- 
lant’s cross-motion (J. A. 38a). On May 20, 1957, Judge 
McGuire made and entered final judgment in appellee’s 
favor. The said judgment awarded costs to appellee in 
this action, dismissed appellant’s complaint, and denied 
her cross-motion. It is to be noted that, in this judgment, 
Judge McGuire also made specific findings of fact and 
conclusions of law relating to the merits of the claims set 
forth in the original complaint (J. A. 41a). 


Appellant’s notice of appeal to this Court from the 
abovementioned order and judgment was duly filed herein 
on June 18, 1957. 


Errors Claimed 


The District Court erred as follows: 


1. In holding that the New York Supreme Court lacked 
authority to make an award of alimony in the judgment 
of separation it entered in appellant’s favor and to make 
the two resulting judgments sued upon herein. 


2. In failing to accord full faith and credit to the 
judgments made by the New York Supreme Court. 


3. In granting appellee’s motion for summary judg- 
ment and dismissing the complaint. 


4. In denying appellant’s motion for leave to serve 
an amended and supplemental complaint. 








Summary of Argument 


I. The residual interests of appellee Fritz von Opel 
in vested property now located in the District of Columbia 
were duly sequestrated by the New York Supreme Court 
prior to the entry of the judgments sued upon herein. 
Consequently, such judgments are valid and may be en- 
forced in this jurisdiction, at least to the extent that 
any judgment awarded in appellant’s favor can be satisfied 
out of said property. It was error, therefore, for the 
Court below to refuse to accord full faith and credit to 
such New York judgments, to dismiss complaint on the 
merits, and to deny appellant’s motion for leave to serve 
a supplemental complaint. 


II. In any event, it was error for the District Court 
to grant appellee’s motion for summary judgment, because 
appellant established that she did have some valid claim 
against appellee, under the facts set forth in either or 
both Point I and Point III herein. 


III. Appellee Fritz von Opel has abandoned appellant 
Margot von Opel, his legitimate wife, and, since in or 
about 1950, has intentionally and wilfully failed and re- 
fused to provide for any part of her support and main- 
tenance. Moreover, he has shown complete and continuous 
disregard and contempt for the laws and judgments of the 
State of New York and of numerous other jurisdictions 
as well. Therefore, the lower Court's denial of appellant’s 
motion to amend her complaint to include a claim for re- 
imbursement of her expenditures for necessaries amounted 
to an abuse of diseretion. Appellant should be allowed 
in this action to have settled all claims she has against 
appellee because the District of Columbia was the only 
jurisdiction in the United States wherein appellee, a resi- 
dent of Switzerland, could be found and personally served 
with process. 








ARGUMENT 


POINT I 


The judgments which appellant Margot von Opel 
seeks to enforce in this action were validly made by 
the New York Supreme Court and full faith and credit 
should be accorded to them in the District of Colum- 
bia. Therefore, the District Judge erred when he 
granted appellee’s motion for summary judgment. 


In the decision and final judgment made by him below, 
the District Judge made a fundamental error which re- 
quires that such judgment be reversed by this Court. 
Judge McGuire erred when he held that the New York 
Supreme Court was lacking in authority to make an award 
of alimony in the order and judgment of separation it 
entered in appellant’s favor, and was lacking in authority 
to make and enter the two resulting judgments sued upon 
herein. That such reversible error was made will become 
readily apparent from what follows. 


A. Complaint and Origin of Judgments. 


The complaint herein (J. A. 1a) sets forth two causes of 
action, each of which is based upon a final judgment made 
and entered in favor of appellant and against appellee by 
the Supreme Court of the State of New York, a court of 
general jurisdiction in that State. MN. Y. Constitution, 
Article 6, §1. Consequently, there arise legal presump- 
tions that such judgments were duly made and entered by 
a court having appropriate jurisdiction over the parties 
involved, and that all statutory and constitutional re- 
quirements which might affect the validity of such judg- 
ments were fulfilled. 
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The first judgment, in the amount of $165,000.00, was 
made and entered on or about March 24, 1954 (J. A. 3a). 
The second judgement, in the amount of $50,000.00, was 
made and entered on or about February 11, 1955 (J. A. 
da). These judgments were made in full accordance with 
the provisions of §1171-b of the New York Civil Practice 
Act, the complete text of which is set forth at page 26, 
infra (J. A. l4a, 15a). 


Both of said judgments represent unpaid arrears of 
sums which appellee was directed to pay to appellant 
pursuant to the order and judgment of separation made 
by the New York Supreme Court on May 14, 1951 (J. A. 
29a). The latter order provided that appellee pay to 
appellant, as and for her support, the sum of $60,000.00 
a year, at the rate of $5,000.00 a month. This provision 
for appellant’s support was made in the order and judg- 
ment of separation in full accordance with the terms of 
§1170 of the New York Civil Practice Act, the complete 
text of which is set forth at page 25, infra. 


B. Sequestration of Appellee’s Property in New York 
State. 


It already has been explained that on April 5, 1951, 
prior to the making of the order and judgment of separa- 
tion, all real and personal and tangible and intangible 
property of appellee Fritz von Opel within the State of 
New York was sequestrated by an order (J. A. 24a) made 
in full accordance with the provisions of §1171-a of the 
New York Civil Practice Act, the complete text of which 
is set forth at page 25, infra. The constitutionality of 
this sequestration statute cannot be challenged. Penning- 
ton v. Fourth National Bank, 243 U. S. 269; Matthews v. 
Matthews, 240 N. Y. 28. The latter order appointed appel- 
lant, and she duly qualified herself, as receiver and 
sequestrator of all of her appellee husband’s aforesaid 
property within the State of New York. 
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C. Vesting of Appellee’s Property in New York State and 
His Residual Interests Therein. 


It also has been explained above that, prior to the com- 
mencement of the New York separation action in 1951, 
the Alien Property Custodian had vested in the State of 
New York certain valuable shares of stock in which appel- 
lee Fritz von Opel had interests or claims of interest. The 
stock certificates were held in the custody of the Federal 
Reserve Bank of New York from 1942 until 1955 (See 
von Opel v. von Opel, 154 N. Y. S. 2d 616, 618). Upon 
the vesting of these shares of stock there remained in 
appellee Fritz von Opel substantial interests which are 
legally recognizable. Brownell v. Ketcham Wire & Mfg. 
Co., 211 F. 2d 121 (C. A. 9 1954); Leser v. McGranery, 
112 F. Supp. 947 (D. C. N. Y. E. D. 1953); NW. V. Montan 
Export-Metaal, Etc. v. U. S., 102 F. Supp. 1016 (U. S. Ct. 
Cl. 1952). These residual interests of appellee included 
his claim that, as a non-enemy and as legal or beneficial 
owner of the vested property, he was entitled to have all 
or at least part of it returned to him. Such a claim was 
made by appellee in an action filed by him against the 
Attorney General in the United States District Court for 
the Southern District of New York (Civil Action No. 
50-70). This same claim was made by him in 1952 in the 
United States District Court for the District of Columbia. 
Uebersee Finanz-Korporation, Et Al., v. Brownell, 133 F. 
Supp. 615. The residual interests of appellee also in- 
eluded his claim or right to reecive the vested property 
whether by executive action or by action taken by the 
Congress of the United States. 


The foregoing interests in the vested property which 
remained in appellee Fritz von Opel were capable of being 
transferred to others by operation of law. Cordero v. 
Brownell, Et Al., 211 F. 2d 90 (C. A. 2 1954); Public Ad- 
ministrator v. Brownell, 115 F. Supp. 139 (D. C. N. Y. 
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S. D. 1953); Public Administrator v. McGrath, 104 F. 
Supp. 834 (D. C. N. Y. S. D. 1952). Such intangible 
rights or interests may be sequestrated under the provi- 
sions of §117l-a of the New York Civil Practice Act. 
Shipman Coal Co. v. Delaware & Hudson Co., 219 App. 
Div. 312, aff’d. 225 N. Y. 567; Clements v. Doblin, 209 App. 
Div. 208, aff'd. 259 N. Y. 526; Scott v. Scott, 219 App. 
Div. 451; La Hondere v. La Hondere, 256 App. Div. 942; 
Zuhlke v. Prudential Life Ins. Co., 244 App. Div. 549. 
Special attention should be given to the rule that the 
claims of interest of a non-resident defendant in and to 
shares of stock, whether issued by a New York or a foreign 
corporation and whether negotiable or otherwise, like- 
wise may be sequestrated in the State of New York. 
Simpson v. Jersey City Contracting Co., 165 N. Y. 193; 
General Motors Corp. v. Ver Linden, 199 App. Div. 375; 
Cotnareanu v. Woods, 155 Mise. 95. 


Under the law of New York State, claims of interest 
in and to shares of corporate stock have their situs where 
the stock certificates are located. Simpson v. Jersey City 
Contracting Co., supra; General Motors Corp. v. Ver 
Linden, supra; People ex rel. Wynn v. Grifenhagen, 167 
App. Div. 572; 122 A. L. R. 338. The constitutionality 
of such a rule has been upheld. Direction Der Disconto- 
Gesellschaft v. U. S. Steel Corp., 267 U.S. 22. 


D. Sequestration of Appellee’s Residual Interests in the 
Vested Property. 


Thus it is seen that, when the sequestration order was 
made on April 5, 1951, all of the substantial interests 
which remained in appellee Fritz von Opel after the 
shares of stock had been vested became subject to the pro- 
visions of that order and were transferred by operation 
of law to appellant as receiver and sequestrator of all 
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tangible and intangible property of said appellee within 
the State of New York. Not only were the stock certifi- 
cates then physically located in the State, but also appel- 
lee then had pending in the United States District Court 
for the Southern District of New York his suit against 
the Attorney General wherein he sought recovery of the 
vested assets. Appellant perfected the sequestration of 
her husband’s residual interests when she promptly 
caused certified copies of the order of sequestration to be 
duly served upon the Attorney General, as Successor to 
the Alien Property Custodian; upon the Federal Reserve 
Bank of New York, the custodian of the stock certificates ; 
and upon appellee’s attorney of record in the pending 
suit. 


E. Judgment of Separation and Award of Alimony. 


Acting under the sequestration order, appellant not only 
effectively seized appellee’s residual interests in the 
vested assets, but also took possession of other physical 
assets specifically identified in the order. All of this was 
done before the New York Supreme Court made its order 
and judgment of separation on May 14, 1951, which order 
provided that appellee pay to appellant the sum of 
$60,000.00 yearly as and for her support. In including in 
the judgment of separation a provision for the financial 
support of appellant, the New York court properly exer- 
cised the powers granted to it in §1170 of the New York 
Civil Practice Act; and the action taken by the court can- 
not be challenged successfully on constitutional or on any 
other grounds. In Geary v. Geary, 272 N. Y. 390, the 
New York Court of Appeals discussed this matter fully. 
At pages 401-403 it said in part, as follows: 


“  . . By service of the summons and complaint 
the defendant had constructive notice of the pendency 
of the action for separation. He chose to disregard 
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it, though the court had jurisdiction even then to 
enter a decree of separation. When thereafter the E 
defendant’s property was sequestrated the action be- 
came transformed into one where the defendant’s 
property could be applied in satisfaction of alimony 





that might be awarded in the action. . . .” 7 
“. . . The order which we are reviewing applies } 





only to alimony granted by the judgment. Since the 
judgment was granted after seizure in this case, and | 
since the defendant had notice that his property was 
seized and would be applied in satisfaction of any 
award of alimony made against him, and since the 
defendant had opportunity to contest the right to 
seizure of his property and to its application upon 
any judgment that might be entered, and chose to 
disregard the notice, he should not be heard to com- 
plain that his property has been taken without due 
process of law. . . . The New York statute in terms 
permits the making of a sequestration order in a 
pending action. The Constitution of the State of New 
York and the Constitution of the United States are 
not violated by such provision so long as under the 
New York statute seizure must precede inquiry or 
adjudication as to the award of alimony, or the ap- 
plication of property of the defendant to payment 
of such award so that the defendant may have oppor- 
tunity to be heard upon that inquiry. The defendant 
has had such opportunity here.” 


Inasmuch as the New York Supreme Court was legally 
justified in making provision for appellant’s financial sup- 
port and maintenance in the order and judgment of 
separation, it necessarily follows that the Court had the 
power and authority under §1171-b of the New York Civil 
Practice Act to enter in appellant’s favor separate judg- 
ments for the unpaid arrears of such support payments. 
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F. Reversible Error of the District Court. 


It becomes readily apparent from all of the foregoing 
that, in his memorandum opinion (J. A. 38a) given below, 
Judge McGuire unquestionably erred when he held that 
the New York court was lacking in authority to make an 
award of alimony in the order and judgment of separation, 
and to make the judgments sued upon herein. This error 
was reflected in the first Conclusion of Law made in the 
order and judgment from which this appeal has been 
taken (J. A. 41a). This error provided the sole ground 
for the granting of summary judgment in appellee’s favor. 
Consequently, such judgment must be reversed. 


G. Enforceability of the Judgments in the District of 
Columbia. 


In 1955 the Federal Reserve Bank of New York, over 
appellant’s forceful objections, sent to the District of 
Columbia the certificates representing the shares of stock 
which had been vested by the Alien Property Custodian. 
However, such proceedings did and could not operate to 
divest the New York Supreme Court, and appellant as 
receiver and sequestrator of appellee’s property, of the 
residual interests of appellee in said vested property which 
had been sequestrated in April 1951 and which had been 
transferred by operation of law to appellant. Indeed, 
both the lower Court and counsel for appellee in other 
proceedings previously have recognized this fact and, it 
seems, have impliedly recognized the validity of the New 
York judgments sued upon herein. 


When appellant as receiver and sequestrator of ap- 
pellee’s property sought to intervene in the action pending 
in the United States District Court for the District of 
Columbia, wherein appellee sought recovery of the same 


" General. (225 F. 2d 530) 
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vested assets which had been removed from the State of 
New York, her application was denied by order of Hon. 
Bolitha J. Laws made on November 30, 1953. However, in 
his opinion (116 F. Supp. 145) Chief Judge Laws stated: 


“. . . The inference appears plain that the New 
York decree must be reduced to judgment here, . . 
that appropriate service be made and Fritz von Opel 
be given an opportunity to defend in proceedings in 
this jurisdiction.” 


Upon appeal, this Court affirmed that decision upon the 
grounds that the strict provisions of the Trading with the 
Enemy Act, as Amended, prohibited appellant from inter- 
vening in the then pending suit against the Attorney 
But it is noteworthy that in 
the brief filed on behalf of appellee Fritz von Opel on that 
appeal, his counsel stated to this Court as follows: 


“. . . The appellant’s proper remedy, as the Dis- 
trict Court indicated . . . is an action against Fritz 
von Opel to enforce her alimony judgment or her 
claim to alimony and subsequently an attempted at- 
tachment of any recovery Fritz von Opel may make 
in the instant action. This is the orderly procedure 
and there is no basis for the extraordinary interven- 
tion sought here.” 


The instant action was commenced on February 24, 1955, 
when personal service of the summons and complaint was 
made on appellee Fritz von Opel in the District of Col- 
umbia. On May 20, 1957, the order and judgment grant- 
ing appellee’s motion for summary judgment and dis- 
missing the complaint on the merits was made (J. A. 41a). 


It is respectfully submitted that the said order and 
judgment from which this appeal has been taken must 
be reversed for all of the reasons and upon all of the 








17 


authorities stated above. It has been shown that the judg- 
ments sought to be enforced herein are valid; and that 
full faith and credit should be given to them in the Dis- 
trict of Columbia, at least to the extent that any judgment 
awarded in appellant’s favor can be satisfied out of the 
vested assets which now are physically located in this 
jurisdiction. The President of the United States has 
publicly indicated that he favors the return of all or a 
major part of vested German assets, and it is a matter 
of public knowledge that Congressional committees already 
are proceeding to examine proposed legislation designed 
to bring about such a result. Therefore in this action 
appellant should be afforded an opportunity to place her- 
self in a position to obtain a judgment in her favor in 
the District of Columbia, which judgment could be satisfied 
out of any vested assets returned to appellee by legislative 
means. 


H. Summary Argument. 


All of the preceding facts and assertions were before 
the lower Court, and were contained in affidavits, exhibits 
or legal memoranda submitted when argument was heard 
upon appellant’s motion for summary judgment. On this 
appeal from the order granting summary judgment in 
appellee’s favor, this Court should view these facts from 
a standpoint most favorable to appellant and accept her 
allegations as true, and assume a state of facts most 
favorable to her. The basic question arising on this por- 
tion of the instant appeal in whether or not the allega- 
tions made on behalf of appellant were sufficient to raise 
a material or genuine issue of fact in this action. (See 
Barron and Holtzoff, Federal Practice and Procedure, 
Rules Edition (1950), Volume 3, §1242, page 120; and the 
numerous cases cited therein). It is respectfully urged 
that, if appellant has not already shown that she is en- 
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titled to judgment in her favor as a matter of law, she 
nevertheless has established beyond doubt that appellee 
failed to sustain his burden of demonstrating that there 
is no genuine issue of fact in this action and that he is 
entitled to judgment in his favor as a matter of law. 


Upon all of the foregoing, it is respectfully requested 
that this Court reverse the judgment made below; and, 
under Rule 15(d) of the Federal Rules of Civil Procedure, 
also grant appellant leave to serve a supplemental com- 
plaint setting forth two additional causes of action based 
upon judgments duly made in the New York separation 
action subsequent to the commencement of this suit. 


POINT Il 


In any event appellee’s motion for summary judg- 
ment should have been denied. 


In entering final judement in favor of appellee Fritz 
von Opel, the District Judge made another fundamental 
error which requires that such judgment be reversed by 
this Court. 


At the time when argument was heard upon appellee’s 
motion for summary judgment, there were before the 
lower Court all of the facts and assertions set forth in 
Point I and Point JII of this brief. Even if the facts 
thus brought to the attention of the lower Court sufficiently 
established that appellant was not entitled to any relief 
upon the two causes of action as pleaded in her complaint, 
sueh facts nevertheless established that appellant did have 
some valid claim against appellee upon which relief could 
be granted. Such facts provided adequate ground for the 
amendment of the complaint herein. 
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When the District Court decided that appellant’s original 
pleading was insufficient, it should have allowed her to 
amend her complaint to set forth a claim against appellee 
flowing from all of the facts she had alleged. It was error 
for the lower Court to proceed to enter summary judg- 
ment in favor of appellee after appellant had shown that 
she possessed a valid claim against him. This is especially 
true where, as here, appellant would be unable to make 
personal service of process upon appellee, a resident of 
Switzerland, in any jurisdiction in the United States in 
which she might undertake to institute a new action based 
upon such claim. Downey v. Palmer, 114 F. 2d 116 
(C. C. A. 2 1940); Rossiter v. Vogel, 134 F. 2d 908 
(C. A. 2); Kirk v. U. S. 232 F. 2d 763 (C. A. 9 1956); 
Snyder, Et Al. v. Dravo Corporation, 6 F. R. D. 546 
(D. C. Pa 1947); Fulmer v. U. S., 83 F. Supp. 137 
(D. C. Ala 1949); Barron and Holtzoff, Federal Practice 
and Procedure, Rules Edition (1950), Volume 1, §444, 
page 879. 


Upon all of the foregoing, it is respectfully submitted 
that the judgment appealed from must be reversed. 


POINT Ill 


At the very least, the District Court should have 
granted appellant leave to amend her complaint to 
assert a claim against appellee for reimbursement of 
her expenditures for necessaries. 


In his decision and the final order and judgment made 
herein, the District Judge, among other things, denied 
appellant’s motion for an order granting her leave to 
serve an amended complaint. The denial of appellant’s 
motion was error. 
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In a pre-trial order made in the instant action on March 
5, 1957, Hon. Burnita Matthews, D. J., granted appellant 
leave to file a motion for an order permitting her to serve 
an amended and supplemental complaint. This motion was 
promptly made on appellant’s behalf (J. A. 32a), and was 
submitted to Judge McGuire for decision at the same time 
as was appellee’s motion for summary judgment. 


Annexed to appellant’s notice of motion was her pro- 
posed amended and supplemental complaint (J. A. 33a). 
The Fifth Claim (J. A. 35a) set forth in the proposed 
pleading was an alternative claim based upon appellant's 
demand for payment by appellee of $425,000.00. This was 
alleged to be the total sum which she had been compelled 
to and did expend out of her separate estate, or otherwise 
had obligated herself to expend therefrom, for necessaries 
commensurate with her station in life and the means and 
station in life of appellee; such expenditures having been 
necessitated by reason of appellee’s desertion and abandon- 
ment of appellant, his legitimate wife, in or about 1950 
and his wilful and total failure to perform his obligations 
to maintain and support her. 


The right of a litigant to set forth alternative claims 
in a complaint is expressly recognized in Rule 8 of the 
Federal Rules of Civil Procedure. 


The cause of action embodied in appellant’s proposed 
Fifth Claim arose in the State of New York. Consequently 
the laws and decisions of that State are applicable to it. 
The right of an abandoned wife to make such a claim 
against the husband who has deserted and failed and 
refused to support her was first recognized by the Court 
of Appeals of New York State in 1911 in its landmark 
decision in De Brauwere v. De Brauwere, 203 N. Y. 460. 
Such claims have continued to be recognized down to the 
present time. 
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Appellant’s motion for leave to amend her complaint 
was based upon Rule 15 of the Federal Rules of Civil 
Procedure which provides, in part, as follows: 


“Rule 15. Amended and Supplemental Pleadings. 


(a) Amendments ... a party may amend his 
pleading only by leave of court or by written con- 
sent of the adverse party; and leave shall be freely 
given when justice so requires...” 


votwithstanding appellant’s contention (J. A. 32a) that 
the interests of justice required the granting of her 
motion for leave to amend her complaint in order that all 
issues between herself and her appellee husband might be 
fully litigated in this action, the District Judge denied 
that motion. It is noteworthy that Judge McGuire did 
not give any reason for his denial of that motion (J. A. 
40a, 42a). It is respectfully submitted that this decision 
was made arbitrarily, was not made in the exercise of 
the sound discretion vested in the District Court, and was 
not made in accordance with accepted legal principles. 
This abuse of discretion on the part of the District Judge 
is subject to review on this appeal, and this Court may 
control the exercise of such discretion. Sheridan-Wyoming 
Coal Co, v. Krug, 172 F. 2d 282,(C. A. D. C. 1949), Rev’d 
on other grounds 338 U. S. 62; U. S. v. A. H. Fisher Lum- 
ber Co., 162 F. 2d 872 (C. C. A. 4 1947); Barron and 
Holtzoff, Federal Practice and Procedure, Rules Edition 
(1950), Volume 1, §445, page 880. 


In denying appellant’s motion, the District Judge ob- 
viously acted contrary to the express provision of Rule 
15(a) that leave to amend “shall be freely given when 
justice so requires.” Likewise, this decision of the District 
Judge was contrary to the well-established rules whereby 
the Federal courts generally have administered this 
procedural statute. 
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The Federal courts have shown great liberality in allow- 
ing amendments under Rule 15(a). Recognizing that the 
entire spirit of the Rules is to the effect that controversies 
should be decided on the merits, these courts have not 
been hesitant to allow amendments of pleadings so as to 
present the real issues between the parties where the 
party seeking the amendment has not been guilty of bad 
faith, is not acting for purposes of delay, the opposing 
party will not be unduly prejudiced, or the trial of the 
issues unduly delayed. (See Moore’s Federal Practice, 
Second Edition, Supp. Vol. 3, par. 15.08; Hirshhorn v. 
Mine Safety Appliance Co., 101 F. Supp. 549 (D. C. Pa. 
1951), aff'd 193 F. 2d 489; Harding v. Policyholder’s 
National Life Ins. Co., 56 F. Supp. 854 (D. C. N. Dak.), 
aff'd 147 F. 2d 851; Downey v. Palmer, 27 F. Supp. 993 
(D. C. N. Y. S. D. 1939); Ructenski v. Vanadium Corp. of 
America, 6 F. R. D. 313 (D. C. N. Y. W. D. 1943) ; Snyder, 
Et Al. v. Dravo Corp., 6 F. R. D. 546 (D. C. Pa. 1947); 
Donohue v. N. Y. Life Ins. Co., 9 F. R. D. 669 (D. C. Conn. 
1949) ; Fli-Fab, Inc. v. U. S., 16 F. R. D. 553 (D. C. R. I. 
1954); Hutchison v. New Amsterdam Casualty Co., 13 
F. R. D. 175 (D. C. Pa. 1952); and other cases cited 
therein). 


In Blake v. Clyde Porcelain Steel Corp., 7 F. R. D. 768 
(D. C. N. Y. S. D. 1944), the Court in speaking of the 
applicability of Rule 15(a) said that if a plaintiff “has a 
valid cause of action on any theory he should be afforded 
opportunity to assert it.” 


Similarly, in McNaughton v. N. Y. Central Railroad Co., 
220 F. 2d 835 (C. A. 7 1955), the Court said, at page 840: 


“. . Under Rule 15(a) of the Federal Rules of 
Civil Procedure, 28 U. 8. C. A., leave to amend must 
be freely given, commensurate with the require- 
ments of justice, and no proposed amendment of a 
pleading should be denied unless it appears as a 
certainty that the moving party ‘would not be 
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entitled to any relief under any state of facts which 
could be proved in support of its claims.’ Peterson 
Steels v. Seidman, 7 Cir., 188 F. 2d 193, 195. How- 
ever unlikely it may have seemed that defendant 
could sustain its defense, it, nevertheless, was en- 
titled to an opportunity to prove it (Citing cases).” 


It is submitted that there can be no doubt that, in the 
Fifth Claim set forth in her proposed amended and sup- 
plemental complaint, appellant stated a valid cause of 
action against appellee. Moreover, there can be no doubt 
that in seeking to amend her complaint to include this 
claim therein appellant was not guilty of bad faith and 
was not acting for purposes of delay. If such amendment 
had been allowed appellee would not have been unduly 
prejudiced, nor would the trial of the real issues between 
the parties have been unduly delayed. 


It also is submitted that there can be no doubt that 
the interests of justice require that appellant be given 
leave to amend her complaint to set forth her proposed 
Fifth Claim against her appellee husband. Fritz von 
Opel has intentionally and continuously sought to avoid 
his just and legal obligations to support his legitimate 
wife, the appellant herein. Moreover, he has consistently 
and continuously flouted the laws of the State of New 
York and other jurisdictions by abandoning and refusing 
to support appellant, entering into a presumably bigamous 
marriage, spawning two presumably illegitimate children, 
and ignoring all orders and judgments duly made by the 
courts of New York State (J. A. 16a-19a). To refuse 
to allow appellant to amend her complaint so as to assert 
all claims she might have against appellee would be to 
reward appellee for his contemptuous disregard of our 
laws, decisions and judgments. Furthermore, unless ap- 
pellant is permitted in this action to prosecute against 
appellee all of her claims which have accrued by reason 
of his contemptuous disregard of his legal obligations to 











24+ 


maintain and support her, for all practical purposes appel- 
lant will have been deprived of her only opportunity to 
prosecute such claims and to obtain some small measure 
of financial relief from appellee, who now is a resident of 
Switzerland. Only after many years of frustration was 
appellant in this action finally able to serve appellee 
personally with process. Accordingly, it is both necessary 
and proper that there should be litigated in this action 
all issues which exist between the parties regarding the 
payments due from appellee for appellant’s maintenance 
and support. 


Upon all of the foregoing, it is respectfully submitted 
that the District Judge abused the discretion vested in 
him when he denied appellant’s motion to amend her com- 
plaint. Accordingly, at the very least, that portion of 
the order and judgment which denied said motion should 
be reversed. 


CONCLUSION 


The final order and judgment which granted the 
appellee’s motion for summary judgment, dismissed 
the complaint on the merits, and also denied appel- 
lant’s cross-motion for an order granting her leave 
to serve an amended and supplemental complaint, 
should be reversed. 


Respectfully submitted, 


RUSSELL HARDY, 
Attorney for Appellant. 


Joun Hartan AMEN, 
ALFRED J. JOLLON, 
Of Counsel. 





APPENDIX 
New York Civil Practice Act 


§1170. Custody and maintenance of children, and sup- 
port of plaintiff in action for divorce or separation. 
Where an action for divorce or separation is brought by 
either husband or wife, the court, except as otherwise 
expressly prescribed by statute, must give, either in the 
final judgment, or by one or more orders, made from time 
to time before final judgment, such directions as justice 
requires, between the parties, for the custody, care, educa- 
tion, and maintenance of any of the children of the mar- 
riage, and where the action is brought by the wife, for 
the support of the plaintiff. The court, by order, upon 
the application of either party to the action, or any other 
person or party having the care, custody and control of 
said child or children pursuant to said final judgment or 
order, after due notice to the other, to be given in such 
manner as the court shall prescribe, at any time after 
final judgment, may annul, vary or modify such directions, 
or in case no such direction or directions shall have been 
made, amend it by inserting such direction or directions 
as justice requires for the custody, care, education and 
maintenance of any such child or children or for the sup- 
port of the plaintiff in such final judgment or order or 
orders. Subject to the provisions of section eleven hun- 
dred seventy-one-b the authority granted by this section 
shall extend to unpaid sums or installments accrued prior 
to the application as well as to sums or installments to 
become due thereafter. 


§1171-a. Sequestration of defendant’s property in ac- 
tion for divorce, separation, or annulment where defend- 
ant cannot be personally served and there is property 
within the state. Where in an action for divorce, separa- 
tion, annulment or declaration of nullity of a void mar- 
riage it appears to the court that the defendant is not 
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within the state, or cannot be found therein, or is conceal- 
ing himself therein, so that process cannot be personally 
served upon him, the court may at any time and from 
time to time make any order or orders without notice 
directing the sequestration of his property, both real and 
personal and whether tangible or intangible, within the 
state, and may appoint a receiver thereof, or by injunction 
or otherwise take the same into its possession and control. 
The property thus sequestrated and the income therefrom 
may be applied in whole or in part and from time to time, 
under the direction of the court and as justice may 
require, to the payment of such sum or sums as the court 
may deem it proper to award, by order or judgment as 
the case may be, and during the pendency of the action 
or at the termination thereof, for the education or main- 
tenance of any of the children of a marriage, or for the 
support of the wife, or for her expenses in bringing and 
carrying on said action and the proceedings incidental 
thereto or connected therewith; and if the rents and prof- 
its of the real estate, together with the other property so 
sequestrated, be insufficient to pay the sums of money 
required, the court, upon such terms and conditions as it 
may prescribe, may direct the mortgage or sale of suffi- 
cient of said real estate to pay such sums. The court may 
appoint the wife receiver or sequestrator in such cases. 
The court may authorize the wife to use and occupy, 
free of any liability for rent or use and occupation or 
otherwise, any house or other suitable property of her 
husband as a dwelling for herself or herself and her chil- 
dren, and may likewise turn over to her for the use of 
herself or herself and her children any chattel or chattels 
of her husband. The relief herein provided for is in 
addition to any and every other remedy to which the wife 
may be entitled under the law. 


§1171-b. Enforcement by execution of judgment or 
order in action for divorce, separation or annulment. 
Where the husband, in an action for divorce, separation, 
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annulment, or declaration of nullity of a void marriage, or 
a person other than the husband when an action for an 
annulment is maintained after the death of the husband, 
makes default in paying any sum of money as required 
by the judgment or order directing the payment thereof, 
the court in its discretion may make an order directing 
the entry of judgment for the amount of such arrears, or 
for such part thereof as justice requires having regard 
to the circumstances of the respective parties, together 
with ten dollars costs and disbursements. The application 
for such order shall be upon such notice to the husband 
or other person as the court may direct. Such judgment 
may be enforced by execution or in any other manner 
provided by law for the collection of money judgments. 
The relief herein provided for is in addition to any and 
every other remedy to which the wife may be entitled 
under the law; provided that when a judgment for such 
arrears or any part thereof shall have been entered pur- 
suant to this section, such judgment shall thereafter not 
be subject to modification under the discretionary power 
granted by this section; and after the entry of such judg- 
ment the judgment creditor shall not thereafter be entitled 
to collect by any form of remedy any greater portion of 
such arrears than that represented by the judgment so 
entered. 
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In accordance with Rule 26 of the General Rules of the 
United States Court of Appeals for the District of Colum- 

| bia Circuit appellant, Margot von Opel, respectfully prays 
that this Court grant a rehearing of her appeal from the 
7 final order and judgment of the United States District 
f Court for the District of Columbia which granted the 
motion of defendant-appellee for summary judgment, dis- 
missed the original complaint on the merits, and also 
denied appellant’s cross-motion for an order granting her 
leave to serve an amended and supplemental complaint. 


In a per curiam decision made by this Court on June 19, 
1958, the final order and judgment of the District Court 


was affirmed. 





to 


I 


Upon appeal to this Court appellant urged that the Dis- 
trict Court below erred in refusing to accord to the judg- 
ments sued upon in the original complaint the degree of 
full faith and credit which they are entitled to receive 
in the District of Columbia. 


(a) In its opinion this Court states that the decision 
of the District Court was correct because, firstly, the judg- 
ments sued upon are not enforceable in this jurisdiction 
as money judgments. But, as appellant tried to make 
evident upon oral argument and in Point I of her Brief 
and Point I of her Reply Brief, she is not suing upon 
such judgments as money judgments. Rather she is seek- 
ing only to recover here a judgment which would be satis- 
fied only out of any vested assets made returnable to 
Fritz von Opel in the District of Columbia. 


It is obvious that, if the vested assets were made return- 
able to Fritz von Opel in the State of New York by execu- 
tive or legislative actions, appellant could satisfy the 
New York judgments out of those assets. However, the 
vested assets were removed from the State of New York 
to this jurisdiction; but only after appellant had duly 
sequestrated not the assets themselves, but the residual 
interests which remained in appellee after the assets had 
been vested. Accordingly, because personal service has 
been made upon appellee in the District of Columbia, it 
would also appear to be obvious that appellant should 
be allowed to recover in this action a judgment which ean 
be satisfied out of the same vested assets if, as and when 
they are made returnable to appellee in the District of 
Columbia. In this action appellant is not seeking to 
obtain more relief than she is entitled to obtain. However, 
the decision of the District Court below, which now has 
been affirmed by this Court, not only would give appellant 
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less relief than she is entitled to obtain but also would 
give appellant no relief at all. Thus the decision of the 
District Court cannot remain unchallenged. 


(b) In its opinion this Court states that the decision 
of the District Court was correct because, secondly, appel- 
lee’s vested assets could not be reached by appellant 
either by attachment or by execution. The case of von 
Opel v. Uebersee Finanz Korporation, 96 U. S. App. D. C. 
230, 225 F. 2d 530, is then cited, presumably as being 
dispositive of the issues raised by appellant on this 
appeal. 


Even a cursory reading of the case cited makes clear 
that it has no relevance to the merits or issues raised on 
this appeal. In the Uebersee case the present appellant 
in her status as the receiver and sequestrator of Fritz 
von Opel’s property appointed by the New York Supreme 
Court, sought to intervene in the action for the return 
of his vested assets which appellee had brought against 
the Attorney General. The District Court denied appel- 
lant’s intervention application. This Court affirmed the 
lower court’s decision in the case cited. In its opinion 
this Court held that appellant was not entitled to intervene 
if she claimed to have only an interest in appellee’s claim 
to the vested property, because her proposed intervention 
was not within the authorization of ¢9(a) of the Trading 
With the Enemy Act the provisions of which are available 
only to one “claiming any interest, right, or title in any 
money or other property” vested by the Alien Property 
Custodian. This Court also held that if appellant claimed 
that she had interests in the vested property itself, her 
interests could not be made the subject of litigation 
against the successor to the Alien Property Custodian by 
reason of the quoted provisions of §9(f) of the Trading 
With the Enemy Act. 
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It must be understood that the instant action is not 
the least bit concerned with whether or not appellant is 
attempting to litigate some claim against the Attorney 
General as successor to the Alien Property Custodian. 
The instant action has nothing whatsoever to do with the 
provisions of the Trading With the Enemy Act. Indeed, 
the instant action is totally unconnected with Fritz von 
Opel’s vested assets insofar as and so long as those assets 
remain “vested”. The fact that this Court previously has 
held that appellant was not authorized to intervene in 
appellee’s action against the Attorney General, because 
she claimed only to have an interest in Fritz von Opel’s 
claim to his vested assets, has no relevance to appellant’s 
claims raised in the instant action. Likewise, by means 
of this action, appellant is not seeking to assert a lien 
upon or to execute against any of appellee’s vested assets 
while they continue to retain their status as vested assets; 
instead, appellant is merely seeking to place herself in 
the legal position in the District of Columbia whereby, at 
some future time when the vested assets no longer are 
“vested assets” and subject to the provisions of §9(f), 
she may execute against those assets here. Both the facts 
of this case and the applicable law, in addition to the 
equities of the case, argue persuasively in support of 
appellant’s contention. And certainly the Uebersee case 
cannot support any arguments raised in opposition to 
appellant’s contention. 


(c) By instituting the instant action in the District of 
Columbia, appellant has followed the procedure recom- 
mended by Chief Judge Laws of the District Court. See 
Uebersee Finanz Korporation v. Brownell, 116 F. Supp. 
145. And, indeed, appellee himself has conceded that this 
action was properly brought in the District of Columbia 
and that appellant’s arguments set forth above are valid. 
In the brief which he filed in this Court in opposition to 
appellant’s appeal from the denial by Judge Laws of her 


D 
intervention application, it was stated on appellee’s behalf 
as follows: 


“. . . The appellant’s proper remedy, as the Dis- 
trict Court indicated . . . and as appellant has 
since recognized, is an action against Fritz von 
Opel to enforce her alimony judgment on her claim 
to alimony and subsequently an attempted attach- 
ment of any recovery Fritz von Opel may make in 
the instant action. This is the orderly procedure 
and there is no basis for the extraordinary inter- 
vention sought here.” 


II 


In its decision this Court also affirmed without comment 
that part of the order and judgment of the District Court 
which denied appellant’s motion to amend her complaint. 
The reasons upon which this Court based its decision are 
known only to the members of this Court who heard argu- 
ment upon this appeal. But the reasons which prompted 
the District Judge to make his decision are not known 
to this Court or to counsel representing either party in 
this action; those reasons, whatever they may have been, 
are known only to the District Judge. 


In his brief submitted on this appeal, appellee raised 
substantially the same arguments in opposition to appel- 
lant’s appeal from the decision of the District Court as he 
had raised in the lower court. But it is respectfully sub- 
mitted that, taken either separately or in combination, 
appellee’s objections to the allowance of appellant’s 
amendment motion were not and are not legally sufficient. 
The contents of appellant’s Reply Brief and Additional 
Reply Brief clearly establish that proposition. It also 
has been clearly established by appellant that the interests 
of justice required that she be granted leave to amend her 
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complaint. Thus the decision of the District Court, which 
now has been affirmed by this Court, was not in accord 
with the governing statute—Rule 15(a) of the Federal 
Rules of Civil Procedure. The District Court overlooked 
not only the express provisions of Rule 15(a), but also the 
well-established judicial rules whereby the Federal courts 
generally have administered this procedural statute. 


Il 


With reference to the matter of the amendment of ap- 
pellant’s complaint to state a claim for reimbursement of 
her expenditures for necessaries, it is felt that this Court 
must have overlooked the import of the legal principles 
noted in Point II of appellant’s Brief (pp. 18-19). 


If it be assumed here for purposes of argument that 
appellant could not properly invoke the provisions of 
Rule 15(a) as the means whereby she could amend her 
complaint, the case and text authorities cited in Point II 
of appellant’s Brief establish beyond any doubt that appel- 
lant should have been given leave to amend her complaint 
even if she had not made a separate motion for such relief 
under Rule 15(a). 


When appellee argued his motion for summary judg- 
ment in the lower court, the facts before the District 
Judge established that if appellant was not entitled to 
any relief upon the two causes of action as pleaded in 
her original complaint she nevertheless did possess some 
valid claim against appellee upon which relief could be 
granted to her. Such facts provided adequate ground for 
amendment of appellant’s complaint. 


Under similar circumstances the Federal courts follow 
two courses of action—either they grant the pending 
motion for summary judgment and automatically give 


7 


leave to amend the pleading to the affected party, or they 
deny the motion for summary judgment. See Barron and 
Holtzoff, Federal Practice and Procedure, Rules Edition 
(1950), Volume 1, § 444, page 879; and cases cited. But 
in the instant action the District Judge erroneously did 
not follow either of these accepted practices. Conse- 
quently, if this Court is of the opinion that it was proper 
for the District Judge to proceed to enter a judgment dis- 
missing appellant’s original complaint, it follows that 
leave now should be granted to appellant to amend her 
complaint to set forth her claim for reimbursement of 
her expenditures for necessaries. Appellant therefore 
moves that she be granted leave to serve and file an 
amended complaint herein. 


Respectfully submitted, 


RUSSELL HARDY, 
Attorney for Appellant, 
1757 K Street, N. W., 
Washington, D. C. 


JoHn Hartan AMEN, 
ALFRED J. JOLLON, 
Of Counsel. 
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Certificate of Counsel 


I hereby certify that the foregoing Appellant’s Petition 
for Rehearing is presented in good faith and not for any 
purpose of delay. 


RUSSELL HARDY, 
Attorney for Appellant. 





